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Ilo neny «{lImuyran nporus Poccum»
Espomneiickuit Cyn no npasam uenoseka (Ilepsas Cexmusi), 3acenas
IlamaTo#, B cocTaB KOTOPOH BONIA:
Huna Baiind, IIpeocedamens,
Anatonul Kosnep,
Ilep Jopencen,
Dnmzaber [ltafinep,
Xannap 'amxues,
Mupnsma Jlazaposa Tpaiikoseka,
KOnusa Haddpank, cyos,
a taxke Copen Huscen, Cexpemape Ceryuiu,
mpoges 2 okTsa0pst 2012 r. 3aceganme 0o JeLy 3a 3aKPLITEIMH JIBEPSIMH,
BRIHEC CHELYIOIEe IOCTAHOBICHEE, IPHHATOC B BHINCYKAZAHHBIA JIEHb:

IIPOLIEAYPA

1. demo Opmo wammempoBano >kamobod (Ne 38623/03), nomanmoit
npotus Poccutickoii Penepanian B Erponefickuit Cyn mo mpaBaM 9IeIoBEKa
(manee — Cyxm) wa ocHoBawmd cTarhd 34 KoHBeHIIHM 0 3ammTe OpPap
JEeNOBEKa W OCHOBHEIX cBOGOnx (manee — «KoHBEHIHS») TpakianHHOM
Poccutickoit ®enepanuu [Inuyrurev AnexceeM BragmmuposmyaeM (nanee
— «3agBHTENLY) 19 noa6ps 2003 .

2. Wurepecwl sassuTend upencrasmia K. Kocrpomuna, amsokar,
OCYTIECTRISIONHH CBOIO JIEATeNBHOCTE B T. MockBe. MuTepechl Brmacreit
Poccuiickoii @esiepartii cHadaina mpejcrarisna B, Munaauyk, OBBIIHI
Yunomnomouenusll Poccuiickod ®enepanun npr Eponeiickom Cyne no
npaBaM d4elOBEKa, & 3areM  JICHCTBYIOIHH  YIOMHOMOYCHHLIE —
I'. MaTiomkwnm.

3. 3agBHTENL YTBEpPXKIaJlI, B YACTHOCTH, YTO eMy He Obula OKaszaHa
HEeoOXoAuMas MEeTUITHHCKAs TOMOIIb, HUTO COAEPKAHUC Cr0 I0J CTPaKEH
OBUIO HE3aKOHHBIM H MPE3MEPHO MATMTENBHEIM H HE COHPOBOKIAIOCH
JIOCTaTOUHLIMH TIPONECCYANIBHBIMI TapaHTHSIMH, a TAKKE YTC YIOJOBHOE
CYJIONPOU3BOICTRO B OTHOIIMEHUHN HETO OBUIO HECIPABCIHBBIM.

4. 1 wmopa 2007 1. kanobda OBUIZa KOMMYHUIIHPOBAHA  BJIACTAM
Poccuiickoit ®enepanpu. Cya OpUHMI PEMEHAS PaccMOTPETh Xanody 110
CYIIECTBY ONHOBPEMEHHO C PEINEHHEM BOTPOca O €¢ HPHEMIEMOCTH
(rryrkr 1 cratem 29 KoHseHmum).
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OAKTBI

I. OGCTGATEILCTBA HEJIA

5. 3aseutens, 1962 1. poxnenus, 0TOLIBACT HAKA3AHHE B BHAE JIHINCHHA
cBo0O 1B B OpeHOyprekoil odnacTy.

6. 3asABHTENb ABIACTCS OBIBHIMM HAYAIBHUKOM CIyXKOBI GE30IacHOCTH
OTKPBITOTO aKkitoHepHoOro obniectsa «Hedrsnas kommaama “FOKOC”».

A. Janepxanue B 32aKTI0OTeHHE 3aABHTENS MNO0ji CTPAKY

7. 19 moms 2003 r. 3asBuTens OB 3a3JepXaH 10 MOJAOIPEHHIO B
COBEPINEHNH YeThipex YOHHMCTB K OAHOTO NOKyIIeHHs Ha yOMiicTso. B
OPOTOKONE 3afepkaHmsd OLUIO YKa3aHo, 4dro MOj03peHde OCHOBAHO Ha
«IOKA3aHUAX CBUIETEIICH U IPYTHX MATCPHATAX).

8. 21 mong 2003 r. npoxypop XomaralCcrBOBan Iepel bacMannniM
paiflOHHBIM CYAOM I'. MOCKBBI 0 3aKITIOUYSHHH 3adBUATENS MO CTPAXKY.

9. B Tor xe neHp OBIIO TpoOBe/ieHO cy/edHoe 3acemanue. SaluTHHK
3agBATEN obpartmnca K IPOKYpOpY ¢ UPOCEOOM MpPeACTaBHThE B CY/I
MaTepuabl, CBUACTENLCTBYIOMUE O HAMMIAHA 000CHOBAHHOIO HOJO3PSHUL
B OTHOMICHHH 3aiBHTesA. lIpokypop oTkazanca cjienarh 3T0, COCIABIIHCE
Ha KOH(UICHIMANBHOCTE paccrexnopands. Mz mporokona cyaebmoro
3acellan|s CIeNyeT, YI0 B CyAeOHOM 3acellaHui OLUTH PACCMOTPEHBI
CHSILYIOHIHG I[OKYMEHTBI'I HOCTAHOBJICHHC O B036y}I(I[eHHI/I YFOJIOBHOFO Jecha
no (akram yOHHCTIB W CONYTCTBYIOLIHE MPOLCCCYAIBHBIE JOKYMEHTEL
OPOTOKON 3aJepikKaHHs 3asgBUTEIEI, HPOTOKON €ro A0npoca, KOIMH Ero
CBUAETENBCTBA O POXKICHHH H CBHICTENBECTBA O Opake, a TakKe
MEIUIHEHCKHE TOKYMCHTEL

10. 21 wmong 2003 r. bacMauHEl paHOHHBIA Ccya I. MOCKBEI BLIHEC
IIOCTAHOBIICHHE O 3AKTIOYCHMH 3asiBUTEINA IO CTPAXY. YKasaHubli Cyj
YCTaHOBI/IH, YTO 3a9BHUTCIIL HO,[[O3pGBE].6TCH B COBepﬂICHHH 00060 THIKKHAX
HpeCTYHHeHHfI, H HTO OH MOMET CKpBITBCﬂ, BOCHpGHﬂTCTBOBaTL
paCCHCI[OBaHI/IIO aciaa HIIKR MpOAOCILKUTh 3AHBEMAaTLCHA HpeCTYHHOﬁ
ACATSIBHOCTHR).

11. B ceoell xaccaimgosHol xanodbe or 23 moHa 2003 r. samureEUKa
3asBUTEN YIBEPXKJIAIM, YTO HHUKAKHX OOOCHOBAHHBIX NOJO3PEHHH B
IPHYACTHOCTH 3asBMTEINS K COBEPINEHHIO YOuiicTB He umeerca. Cropona
0oOBHHEHH HE Ipe/ICTaBHIa HAKAKHX MATEPHANIOB, CBH/IETENBCTRYIOMHX 00
000OCHOBAHHOCTH 1003PEHUS B OTHOMICHHM 34SBHUTEIS, IIPH 3TOM CYI HE
IIPUHSUI BO BHAMAHAE JIHYHOCTD 3asABHTENS, COCTOANME €r0 3M0POBhA H €T0
ceMelinoe momoxeHuE,

12. 15 wmonms 2003 1. cyneOHag KOINETHs 110 VIrOMOBHEIM JElIaM
MOCKOBCKOro TopoAcKOro cy/ia MpoBena 3akperoe ¢ynebHoe 3aceJanue 1o
PACCMOTPEHHIO KAacCAITHOHHOH skanodbr. Tpu samuruuka 3adBATENAsS |
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MPOKYPOP NPHHAIH YYacTHE B CYZeOHOM 3ace/laHAH M H3JIOXKHIH CBOH
n0BOJBE. B TOT Xe JjeHb Cyd KacCallAOHHOM HHCTAaHIHH OCTABHII
NOCTAaHOBJICHHE O 3aK/IIOUCHHH 3afBHTETS o cTpaxy ot 21 wions 2003 r.
6e3 mMeHeHws. Cy/l YCTAHOBHMI, YTO MOCTAHOBICHHE O 3AKIEOUCHHH
3aABMTEIA 1O/ CTPAXKY OBUIO 3aKOHHBIM, W YTO CYI NEPBOH HHCTAHIHHA
LOPHHSIT BO BHUMEHHE JMYHOCTD 3asBUTEINS, COCTOSHHE €r0 370POBhA H €ro
CeMeHHOe TMonoxeHHe. KpoMe Toro, cyjl KacCalMOHHON WHCTAHOHHN
ONIPENETII CIISTYIONCES:

«Ha pmamHOM 3Tare y cyfa HET COMHEHHH B TOM, UTO WMEKOTCH AOCTATOUHBIC
OCHOBaHHA NOJO3PEBATE IMugyrana 8 coBepimeHuMM HPECTYHNEHHA,
IPEAYCMOTPERHOre  craTheli 33 B NyHKTOM «a»  wacTd BTOopoit  cratem 105
Vromoeroro kojackca Poccumiickolt  Denepaumn.  [ecpaibias —mpokypatypa
Poccufickoli Penepanmu npenctaBuna B cyfeOHYI0 Kolermy  MOCKOBCKOTO
rOpPOACKOro Cyfaa MaTepHanpl, NOATBEPKTAIONINEG, UYTO WUMETCH IOCTATOUHEIS
OCHOBAHWY  nogo3pesark  Ilwyyrmea B COBEPIMCHHM  BMINEYKAZaHHOTO
IPECTYIUIEHH.

b. IlocrapoRacHHSI 0 HPCNICHHN CPOK2 COMCPIKABMI 3asIBHTENS 10/
cTpakeit

13. 13 asrycra 2003 r. bacMasHBHi paloHHEl cyx r. MOCKBEI IIPOIIHT
CPOK COHepKanud 3aaABUTEHI 0oz crpaxed no 19 mHosbps 2003 r. Cyn
COTTIACHIICA ¢ JOBOJAMHM MPOKYPOpa O TOM, YTO 3adBHTENs OOBHHAETCH B
COBEPIICHHH 0COD0 TSKKMX UPECTYIUICHHMH, 9TO OH MOMKET CKPBITHCS,
YHHYTOXKHTh JIOKA3aTeIIbCTRA MITH OKa3aTh JapicHue Ha crujeresed. Cyn
TaKXKE Ccoclayicss Ha HeoOXOIUMMOCTB MPOBCACHHS  HOTIONHMTEIBHEIX
CIeACTBCHHBIX JeHCTRHIA.

14. 15 aprycta 2003 r. 3asgBHTENs TIOAAN KACCAUHOHHYIO Kajmoby Ha
CyZeOHOE IOCTaHOBIEHHE, B KOTOPOH HOXKAIOBAICS HA TO, YTO CTOPOHA
OOBHHEHHs HE NPOACMOHCTIPHPOBATA HAalMUHMe KOHKPETHHIX (AKTOB B
HOAKPCINICHAC CBOCIO JOBOJA O TOM, YUTO 3aiIBHTCIIb MOMKET YHHYTOXHUTH
JIOKa3aTeNbcTBa WM OKA3ath JIABJIEHHE HA CBHIACTENCH, a Takke He
oGocHOBaIA HBO6XOI{HMOCTI: IPOBEJACHHA HOITOIHHTCIBHLIX CIIECACTBCHHBIX
OeHCTBHM. 3agBHTENL MPOCHI CYI KACCAIHOHHON HHCTAHIHM UPHHITH BO
BHUMAaHHE ero craboe 3A0pOBRbEe H OCBOOOMUTH €ro HOJ 3aI0I HAH O]
JAYHOE NOPYYHATENLCTBO nenyrara  locynapcrBeHHOM Jymbl
GOenepamnssoro Cobpanus Poccuiickod Oeneparma.

15. 27 aerycra 2003 r. cynebHas KOJUIErdS 1O YTOJOBHBIM JEIAM
MoOCKOBCKOTO TOPOJICKOTO Ccyda OTNOXKWIA cyaebHOoe 3aceflanme 1o
PACCMOTPEHHMIO KACCALMOHHOH KaloObl 110 XOTATAMCTRY 3AlHTHHKORB,
IIO3BONHB HM H3YYHTBh XOJATACTBO NPOKYypoOpa O INPOJIEHHH CPOKA
COMIepPYKAHMS 3adBUTENS II0J1 CTPaXeH H MaTepHasibl, Mpe/ICTARICHHBIE B
obocHOBaHHE NaHHOTO xojaradictsa. Ha ciexyiommii Jiens omsoMy H3
3AMIUTHHKOR OLLT IIPeJOCTABICH JOCTYI K YKa3aHBIM MATEPHAIAM.
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16. 1 centabps 2003 r. cypeOHas KOJUIETHS NO YTOJOBHBIM JeNaM
MocCKOBCKOro TOPOACKOIro Cyja OCTaBMia nocrasopienue or 13 aBrvera
2003 r. 6e3 H3MEHCHUS, YCTAHOBUB, YTO OHO OBbIIO 3aKOHHBIM, JOCTATOUHO
MOTHBHPOBAHHBIM H 0OOCHOBAHIILIM.

17. 12 posbps 2003 r. bacmanubiii palioHEEI cyn r. MOCKBBI BBIHEC
DOCTAHOBACHHE O IPOANCHHH CPOKA COACPIKAHMS 3asBHTEINS 10/ CTpaxe
10 19 depans 2004 r. Tlpejcrapisercs, 4To 3asiBUTEh He 00XKAIOBAT DTO
MOCTAHOBJICHHE.

18. 12 ¢eppams 2004 r. bacmManHE pallOHHEI CyA . MOCKBEI IIPO/ITHI
CPOK coJep:kanus 3asBUTend nox crpakedl mo 19 anpens 2004 r. Cyn
OTMETHJI, YTO 3asgBUTENb, IPYToif 0OBHHAEMBHH 0 Aeny [1. u MX AU THHKH
OPHCTYNHJIA K H3Y4YCHHIO MaTCpUanoB Jefa, W 49TO Ha H3YICHHE BCeX
MATEPHAIIOB UM HOTPedyeTCs KaKk MUHUMYM jiRa Mecsana. Cya He YCTAHOBHIT
OCHOBAHHWHU JUIsl M3MEHEHHS MEPHI MPECEUCHMSA. 3adBHTEIL OOBHHAICH B
TOCIICTOBATELHOM COBCPINCIIAH TKKHX TpeCTyIUIEHHH o
IpeNBapUTENBLHOMY CTOBOPY ¢ JpyruMu Jmmamu. Cyj cienain M3 9TOro
BBIBOJI, UTO RafBUTEIIL MOXKET CKPBITBCA, [PO/JOIDKHTE 3aHHMATHCS
TIPeCTYIMHOM OCATENLHOCTHIO, OKa3zarh MaBjicHHe HA CBHAeTeNeH MM
VAMATOXKHATL — JOKA3ATENLCTBA, IOCKONBKY OH  SBISETCS  OBIBIIHM
COTPYJHHUKOM CHENCIyXD u, cie/oBarelnsHo, 00JanaeT TeXHHUYSCKHMH
HABBIKAMH, TIO3BOJBTIOIITHME €MY BOCIPEHSTCTROBATE PACCIICIOBAHMIO ACTIA.

19. B cBoei kaccartmonHo# xamobe ot 20 despansa 2004 r. sanmpTHAKA
XoJaTafcTBOBAN 00 OCBODOIKIACHUH 3aABHTEII MO, 3aJI0T HIH HOJ JHYHOE
IIOPY4YHTENLCTBO  JenmyTata ['ocypapcreennoii  Jymer  ®epepaisHOro
Cobpanus Poccufickoit ®enmepaunn. BriBox 0 TOM, 9TO 3aABHTEIHL MOXKET
CKPBITBCA, TPOAOIDKHTE 3aHUMATHCA TMPECTYHHOH JIeATEILHOCTRE) WA
BOCIIPEIATCTBOBATE PacClIeAOBAHUIO Jieia, He OLII MOATBEPIK/IEH HHKAKAMY
haxTamm.

20. 20ampens 2004 1. cymebHasg KOIIETHS Y10 YIOJOBHBIM JIE]IaM
MOCKOBCKOr0o ropoJCKOTO ¢yJa OCTaBHiIa IocTasoBiieHue o1 12 denpais
2003 r. 6e3 F3MEHCHHA.

21. 8 ampens 2004 r. cropora OOBHHEHMS XOJAralCcTBOBaNa IEPel
BacMaHHBM palioHHEIM CY0M I'. MOCKBSI O IPOJUICHHM CPOKA COICPIKAHHUL
sagpUTeNs Mo crpakeit g0 19 mona 2004 r. Cropona oOBMHEHES
YTBEPKJANA, 9TO 3adBUTENb W €ro 3allMTHHK HE 3aBEpPIIHIH H3VICHHE
MAaTEPUANIOB JEeNd, COCIABIIMCH UPH 3TOM HA TEOKECTH INPeCTYILICHHH,
BMEHCHHEIX B BEHY 3AsBHTENNO, a TAK)Ke Ha BO3MOXKHOCTL €ro mobera,
3AIyTHBAHAA CBHACTeEeH W YHHHTOXEHHS JIOKA3aTEIIBCTR.

22. B oOTBeT 3amiITHUKHA 3a%BMTCHS 3a4BIUIH, IT0 BO BCSX CBOWX
XOJIATalCTRAaX O HPOAJICHHH CPOKa COMAEPKauus I0jl CTpaxe#d cropoHA
OOBHHEHHS HCIOIB30BANA CTAHAAPTHYIO (QOPMYIUPOBKY, HE IPEACTABYB
HUKAKHX JI0Ka3arelbCcTE B IIOJKPEIUIEHHE CBOEr0 OOBOZA O TOM, 4IO
3a9BHTEIDL MOJKET CKPBITHCH MIIH BOCIPEHSTCTROBATE PACCISHOBAHHIO IENA.
3agBuUTENL He CODMPAIICS] YHUUTOXKATh JIOKA3aTeNbCTRa. [IpH 3TOM OH Takske
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HE MOT' YIPOXaTh CBHJICTEIAM, BCE N3 KOTOPLIX HAXOAUIHCE B 3AKITFOYEHIH.,
3alUTHHKK TAKKE IPOCHIH CY;l IPHHATE BO BHAMAHHE [UIOX0E COCTOAHHE
370pOBEA 3aIBUTEI.

23. 13 ampenms 2004r. bacMaHHBIH paHOHHBIH CYA T. MOCKBEI,
COTTIACHBIIIACE  C JIOBOJAaMH TPOKYPOpa, NPOMUIAI CPOK CO/epKaHHs
3asgBHTENS HOX cTpaxke no 19 wrons 2004 r.

24. 23 ampema 2004 r. 3amuTHAKYA 3aBHTENSN TOANH KACCALIMOHHYIO
xkanody Ha 2To perende. OHH  YTBEPXKIWIM, 9TO IOCTAHOBICHHE O
3aKIIOYEHHH HNOA CTPaXy He HMelo 1o coboM CYMecTBEHHBIX WM
JI0OCTATOYHBIX OCHOBAHWIA, KaK TOro tpedyer nmyHkT 3 craTel 5 Koneennun.
Brigoas!l cyna ObUIM TI'HOOTETHYCCKMMH, OH HE NPHHAI BO BHHMaHHE
MOJIOKEHKE 3aiBHTESI M HE PacCMOTPEN BO3MOXKHOCTE MPAMEHEHHRS Gojee
MATKOH MEPHI TIPECCUCHUS.

25. 20mas 2004 r. cynedHas KOJUIETHS 1O  YTOJIOBHBIM  JIENIaAM
MOCKOBCKOTO TOPOJCKOTO CyJa OCTaBHI IOCTAHOBICHHE oT 13 ampers
2004 r. 6e3 U3IMEHCHNS.

26. 17 wona 2004 r. Mockopckmil TOpOACKOH CYI HOCTAHOBHI, YTO
3agBUTENE M JPYroM OOBHHSEMBIM TIO JIENY NOJGKHBI OCTABATHCH IO
CcTpaxke# zo cyja.

27. B cBoeli xaccanmorHo#l wanobe or 22 wions 2004 r. 3aiq@THAKH
JKANOBAIUCh HA TO, YTO CYJ IPOJUIHJ CPOK COICPIKAHWS 3aABHTCNS 1O
CTpaked HE3aKOHHO, IO CBOEH COOCTBEHHOH WHHOMATHEBE, B OTCYTCTBHE
3a4BHTENS U €0 3aHIMTHUKOB. CyA He NPHBET OCHOBAHUH UL MPOIJICHHS
CPOKa COJIEPKaHHsl 3asiBHTElIs 110/ CTpaXeHd, He yKa3all CPOK CoAcpiKanust
NOA CTpaKed H HE [OPUHAL BO BHEMAHHE cephe3Hoe 3aboieBaHue
3AABUTEINL.

28. 11 aprycra 2004 r. CyneOHasg KOMICIHS II0 YIOJNOBHBIM JElaM
Bepxosnoro Cyna Poccmiickoli Meepaniyl 0CTABHIJIA MOCTAHOBJIEHHE OT
17 wrors 2004 r. 6e3 U3MEHEHH.

29. 29 mrona 2004 T. 3asMBHIENE X0AaTAHCTBOBA 00 0CBOOOKIEHHA MTOX
3aJTI0T MIIH O] ITOANUCKY O HeBhiesae. OH yTBEpAAl, U4To COJIEPKAHEE ero
1o/ CTpaxked spisieTcs HE3aKOHHBIM, a Takke KATOBAICH Ha ciaboe
3JI0POBEE W OTCYTCTBHE HEOOXONUMOH MEJMIMHCKOM TIOMOINH B
CHENCTBEHEOM M30JiTOpe. B ToT Xe jieHh MOCKOBCKHH TOPOACKOH CyI
OTKJIOHHII 0 XOAaTau CTRO.

30. 30 wuroma 2004 r. MoOCKOBCKME TOPOACKOM CYA MOCTAHOBHIL, 9TO
3adBUTENE H JpyrHe OOBHHAEMBIE 10 Jely MOIDKHBI OCTABATHCH IIOK
crpakeit mo cyma. Cyn cocnajgcd Ha THKECThH BMCHCHHBIX HM B BHHY
mpecrymricani. Cya TAxOKE YCTAHOBHI OTCYTCTBUE IOKA3ATENHCTE TOTQ, 9T0
COCTOSIHHE MX 3J0pOBHS HE TO3BOIAET HM HAXOIMTHCA MO CTPAKEH HIIH
9TO MM CPOUHO TpebyeTcs JiedeHu e.

31. 9 gmexabps 2004 r. MockoBckHA TOPOACKOH Cyi HPOJUTHI CPOK
Co/IepiKaHtsl 3aABHTENSI U IPYToro OOBHHIEMOrO 110 JIENY I0J1 CTpaykei Jio
11 mapra 2005T., cocnaBuck Ha TOKECTh BMEHEHHBIX WM B BHHY
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opectymnenuii. 17 mexkabpss 2004 1. 3asBurens oOxaloBan JaHHOS
noctagosnende. 31 ausaps 2005 r. CyneOHad KOMIerHS IO YrONOBHEIM
Jemam  Bepxosaoro  Cyma  Poccmiickolt  Depiepailii  OCTaBHIIA
MOCTAHOBICHHE O HPO/JJIEHUM CPOKa COJIEKanms Iox crpakeidl 6e3
U3MEHEHU.

32. 10 mapra 2005 r. MOCKOBCKHH TOPOACKOH ¢y BHOBE IPOJLIAI CPOK
coJiepKaHus OOBHHAEMBIX INOJ CTpakell, COCHABIIMCHE HA TSIKECTh
BMEHEHHBIX MM B BHHY IpecTymneHHH. 22 Mapra 2005 r. 3asBurtens
o0xaNoBal 310 NOCTAHOBIICHUC.

33. 13 mas 2005r. Cygnebnas KONMNETHS [O YrOJOBHBIM JeIaMm
Bepxosnoro Cyzna Poccuriickoit Meeparmn npekpartiia Dpou3BOICTBO 110
KaccallMoHHo# xkanobe Ha noctaHoBiexme or 10 mapra 2005 1. Ha Tom
OCHOBAHHUH, UTO 3aIBUTEIH YiKe OBUI OCYIKACH H €My Ha3HAYEHO HAKA3aHHC.

B. IipeppapurenbHoe eJieACTRHE B cydelH0e Pa3OupaTeabCTRO

34, 26 womas 2003 r. 3agBuTemo W JApyromy guuy, [, Obuto
NPEIBARICHO OOBHHEHHE B MOKYyIIcHHE Ha ybuiicreo Ki. m Ke. w B
yOmiicTre cympyros I'.

35. 3agBuTens OTPHULAI CBOK HNPUYACTHOCTH K 3THM YOHIHCTBAM M
OTKA3JICA JABATh TOKA3aHUA.

36. lpyroit odsaustempiit 1., npoxoanemuii mo ToMy Xe ey, MOKa3al
cleIoBaTelro, 9TO OH paloTan BoaMTENeM y rpaxmanmba 1. B asryere
1998 1. I'. ckaszan eMy, 4TO 3asBHUTENb HAHI €T0 AT 3amyruparns Ki. u
Kec. On ceen I'. co ceowmm szmaxkomevu K., [In., K6. w 3., xoropsie
COTJIACHJIMCE CIENarTk 3T0. 3areM ux nompocum youte K. w Ke. Onm
orkazamick yoOweatk K., y XoToporo OBUT NHYHBEIA OXPAaHHHK.
Brocnencteuu . ckazan mM, 410 Apyrue nHna skecroxo wm3bmma Ko u
NOJIYYIANH 3a 3TO Xopoinee Bo3Harpaxaenme. [locne sroro K., ITn., K6. u 3.
YCTPOMIIH B3pBLIE TTepelt kBapTupo# Kc., B pe3ynpraTe KOTOPOro HHKTO He
nocrpagain B 1999 rosy otHomenust Mexay I. ¥ 3agBHTENEM YXYAIIATHACS.
B 2000 rony I'. mauan maHTaXHPORATh 3asBUTENA, YTpoikad paccKazaTb o
€ro IPHYACTHOCTH K HOKymeHuro Ha ybuiicteo Kin. uw Ke. w k apyram
npecTymneHuaM. 7. Gosuics 3asBHTENs W HECKONBKO pas Imokasaji, 4uto I
MOXKeT ero youts. B posOpe 2002 1. OH ¥ €ro *KeHa HCUe3ITH.

37. K. nokazan, uro Il. ceen ero ¢ I'., XoTopEIit cHavaa MOIPOCKIT ero
3anyrarh K. u Kc., a 3arem — youte nx. O oTkazancs yours Ki., Ho npu
atoM cornackics 3anyratek Ke. Bomocnencrsuu ou y3man or ., uro Ko,
TMOZIBEPIC  HANAJEHWYO JPYrUX Jil Hakanyee 3alUIaHEPOBAHHOIO
namanenns Ha Kc. y Hero cocrosuics pasrorop ¢ I'. B ero asTomobune. B
xoje pasroBopa I'. HeCKOIBKO pa3 3alpalliiBal PAcTIOPSDKCHES 3asABHTEIIS,
KOTOPBIA KA1 B aBTOMOOMIE, IPUNAPKOBAHHOM HEMOAAIEKY. 3aTeM OH H
ero JIpy3bs B30pBaJId CaMONENBHOE B3PHBHOC YCTPOHCTBO  IEPE]]
kBapThHpo#i Ke. TlockONbKy OHH He IONYYHNIM OOSHIAHHOTO JEHEXHOTO
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BO3Harpaxienus, B ssusape 1999 r. K. no3ponun 3assUTe0, HOMPOCHRB €0
0 BCTpede. B X0/e BCTPedy 3asiBUTENh MOXBAIAN €ro 38 B3PHIB, HO IIPH 3TOM
HACTAHBAI Ha TOM, 9TO ybuiicteo Kc. HEODXOINHMO JOBECTH JIO KOHIIA.
3areM 3zaseHTeNs 00pyras MaroM [, KOTOPHIH HONYYANl 3HAUMTEIBHLIC
CYMMEI JieHeT Ha opramusaimio yomicrsa Ki. u K., Ho me caemarn ato
HY:KHBIM 00pasoM. 3aspuTens mompocin ero yomts 1. w ero xeny,
noodemar 3amiaTirs eMy 50 000 pommapos. Crnyers Heckonbko guei T
Jan K. nanky, B KoTopoil OBIIO HECKOJIBKO JOKYMEHTOB M (ororpadumii. I,
CKa3aJi, 9TO OH OOHTCH, YTO 3asBHTENE ero yOBeT, H nompocun K. B cnyuae
ero yOmHCcTBA HIM HCIE3HOBEHMS NEPEIATh MANKy B MATHIIAIO.

38. Mu., KO6. u 2. moareepaunmm moxazamasa K. 06 obcrosrenscTrax
B3pbIBA, OAHAKO, NTOKA3AMH, 9TO OHH HE 3HAIOT YENOBEKA, HAHSBINETO HX
Juls Toro, uTo6sr onn youma Kir. u Ke. Onn He janm HEKakux IoKa3aHHH Ho
IIOBORY IPHYACTHOCTH 3asdBUTENs K COBEPIICHHIO OPECTYIUICHHH,
BMCHCHHBIX €MY B BUHY.

39. C. nokazai, yro pageine oH O0suT BomateneM I'. Tlocnenamii ckazan
€MY, 4TO OH MOPYTaJICs ¢ 3asSBUTENEM, KOTOPHIH HAHAN ero I TOTO, YTOOk
on youn Kit., Ke. » npyrux. I'. xoTen moiryauTs miaty 3a IpoIeNagHyio HM
«paboTy», HO 3asSBHTENE OTKA3AICS IUTATATS. 21 HosOps 2002 1. o nomKeH
obu1 oTRe3TH I'. B MOCKBY Ha BeTpeuy ¢ sagsuTeneM. [logbexar Kk ero momy
B HA3HAYECHHOE BpeMsd, OH y3HAJ, YTO HakaHyHe BedepoM I. M ero >keHa
OBUIH HOXHUINEHH! HEH3BECTHLIMH MIaMH. Bo gBope oH ysBumen kposb. C
TEX TOP CYIPYToB . HUKTO HE BUIEIL

40. Cnenoparens IOOIPOCHT APYIHX CBUICTNCH, KOTOPHIE OUHCAIM
obcTogTenscTBa Hamagenmsa Ha Kin. m Ke., a taxke o6crostenscrBa
HCYE3HOBEHHS cynpyroB I'. OmHako HUKTO H3 HHX HE 3HAN, KTO HANsII
YOMIL, ¥ HAKTO He JAN HOKA3aHWH O NPHYACTHOCTH 3aiBUTCIS K NANHEIM
IPECTYIIEHASM. _

41. Crepoparens TakXKe IIONYYHII DX IKCTIEPTHHIX 3aKMOYCHHH H
coOpai BeIlecTBEHHEIC [OKa3aTelbCTBA, KOTOPBIE MOMOITIM VCTAHOBHTD
00CTOATENBCTBA YOHMCTB M HOKYIICHHEH Ha yOHMCTRA, BMCHEHHEIX B BHHY
3agBHTEITIO.

42. 30 suBaps 2004 r. pacciejiopanue ObUI0 3aBEPITICHO, B 3a4BATEIb U
€r0 3alUTHHKHA NPACTYIHIIH K H3YICHHIO MATEPHATOR JCHA.

43. 17 maa 2004 1. cnenoraTenes o0paTWwiIcs B CyA ¢ XojaraicTBOM 00
YCTAHOBJICHHH 3asBHTENIO CPOKa I H3YUCHHS MATepHAIOB Jena. 21 Mas
2004 r. bacMaHHBIH pafioBHBIA cya I'. MOCKBEI YIOBIETBOPHI XOAATARCTBO
npokypopa. Cyx yCTaHOBHII, YTO 3a4BUTEND H €0 3ANUTHUKH HAMEPSHHO
3aTATHBAAHN WH3YUCHME MAaTSpHalloR Jena, W YKA3ad 3adBHTEO, 4TC OH
JOIDKEH 3aBEpPHIMTh M3YUCHHE Marepranos Jeia k 4 mons 2004 r. 21 mons
2004 r. cypebHas KOMIEIWE 1O YrOJOBHRIM fAeraM  MOCKOBCKOro
TOPOJCKOTO CYAA OCTaBIUIa 370 petienne §e3 u3MeHeHHs.

44, 11 uroaa 2004 r. yroJIOBHOE JIeNO B OTHOIICHHM 3asBHTeNs H 11
OBLIO HAIpaBiIeHO B CYX.
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45. 3agruTels  XoJaTadcTBOBAL O PACCMOTPEHHH  Jiella  CY/0M
npucsKHeIX. 17 monst 2004 r. MOCKOBCKHH TOPOACKOH CyJI Ha3HAYHI
npeaBapUTeNLHOE CIYINAHHUE 10 PACCMOTPEHHIO TAHHOTO X0JaTalicTBa.

46. TlpeppaputensHoe cnymmasde Havanoch 28 mong 2004 1. B xoze
HETO 3AIIUTHUKH 3aABUTCHS NOKAROBAIUCH, YTO UM ObUIO OTKA3AHO B
JIOCTyIIe X ONpEAEJICHHBIM MaTepHalaM Jena, IPeIIoJIoKHATENBHO
CONCPXABIINM TOCYJIapcTBeHRYVIO TaitHy. OHHM XogaTalicTROBamM o
BLIHCCCHUE MOTHBHPOBAHHOTO pEIMeHHA 00 KCKIOYEHHH JaHHBIX
JIOKYMEHTORB, VTBSPIKIAA, YTO AAHALIE MOKYMEHTHI He MJOIDKHBI OBIThH
JIONIYIIIEHB B KadecTBe JAokazarensers. OHE Takke NOBTOPHO 3asdBUIIN
XOHATAHCTBO O PACCMOTPEHUM Jeia 3aABUTEINS CY/IOM UPHCSKHBIX, YKa3aB
IpH 5TOM, UYTO CcyaebHoe pazdHpATenhCTBO O ACHYy AOIKHO OBITh
OTKPBITEIM.

47. Cyapd TNOIPOCHIA  3AIMATHAKOB JaTh  00A3aTeNLCTBO O
HEpasrnaneHud WHPpOPMAIUH, coJiepkKalleiicsd B CeKPETHRIX JIOKYMEHTAX.
3amHTHAKA OTKA3AIMCE JIaTh TAKOE 00sS3aTe/BCTBO, HOCKOIBKY HM TakK H He
COO6H_II/IJ'[I/I, KaKpe HMCHHO JOKYMEHTBI ABIBIIOTCA CCKPETHBIMH, H ITOYEMY
OHH OBLTH 3aCEKpeUCHBL.

48. 30 monsa 2004 . MocKoBCKHI FOPOJICKOH Cy/l IOCTAHORHIL, 9TO JIEII0
3agBHTENS HOJDKHO PACCMaTpPHBATHECS CYJOM IPHCSKHEIX, YTO cyaeOHoe
pasdHpaTenbCeTBO N JAeny OyAeT 3aKpBITHIM, MOCKONBKY B X0J€ CYACOHOTO
pasOuparenscTBa  Oyayr  olcykJarbcs — Marepuaibl, — COAEpIKalIHe
TOCY/IAPCTBEHHYIO TaliHy, M YTO 3asBUTEIIO H €ro 3alllUTHHKAM Oyner
MPEeJOCTaBIEH JOCTYI K 9TUM MartepuanaM. Cya OTKIIOHWI X0[JaTaliCcTBO
3AIMHTHAKOB O NPEJTOCTABICHUN KOIMHA PEIICHUS O 3aCCKPeYHBAHHH ITHX
MaTEpHANIOB KAaK HEe HMMeromee 1o codoi OCHOBAHMI, MPeyCMOTPEHHABIX
BHYTPUTOCYTAPCTREHHBIM 3aKOHOIATEILCTBOM.

49. 22 cemTsOps 2004 r. 3aMTHHKE 3asdBHTENA  3aHPOCHIH Y
UPCACEHATEIBCTBYIOMIETO CY/IbH KOIHIO CIHCKA IPHCKHBIX 3aceiareneH
MOCKOBCKOTO TOPOACKOTO Cy/a, YIBepXKIAd, YTO OSTOT CHHCOK OBLT
onyOJIMKOBAH JIMIIL YACTHYHO. [IPOKYpOp BBIJIBHHYI BO3pAXKEHHE, YKA34B,
970 CTOpPOHA 3A{ATHI MOTJA [ONYyYHTh KONMIO JAHHOTO CIHCKa B
[Ipaputenscre 1. MockBrl llpencenarensCIByIOIUi Cyabs OTKIOHMII
XOZATAWCTRO CTOPOHBI 3aIMUTEL. B OTBET 3aIUTHHKH 3a4BIJIH X0AaTalCTBO
00 OTHOXEHHM CcyxeOHOro pazdHpaTeNhbcTBa 0 ONYONHKOBAHMS CITHCKA
NPUCAKHLIX 3acearTesled B HogHoM obbeMe. Jlannoe XonaralicTBO TaksKe
ORIIO OTKJIIOHEHO KAK He  HMelolmee IMmox  codoil ocnoBanni,
HPEAYCMOTPEHHEIX BHY TPHIOCYIAPCTBEHHEIM 3aKOH04ATEIBCTBOM.

50. B TOT Xe [SHBL 3asBATENL OBUT IPOHH(POPMUPOBAH © NpaBax
OOBHHSEMOr0, B TOM YHCJIE O [IPABE HA YYACTHE B CYAeOHBIX IIPEHUAX.

51. Cropona 3amuTh] TAKXKe XOAATadCTBOBANA O IPOBEACHAH OTKPBITOIO
cyzebroro pazdupateascrBa no geny. Ona yreepiiana, 4To u3 Oojee 9eM
7 000 goxkymerToB OBUIM 3acexpedensi Tomsko 60. CropoHa 3allHTEHI
XONaTalicTBOBANIA NEPEd CYHAOM O TOM, 9YTOOB 3aKpRITHIMH IS



Ttocranornerue no aedy «Ilwayryd nporis Poccuiickoil Menepan» 9

ODIIECTBEHHOCTH OCTABAINCH TOABKO Te CyjeOHBIC 3aCelasms, B XOJIE
KOTODBIX. OyIyT paccCMaTpHBaThCA CeKpeTHBIe MOKYMeHTEL CyJ OTKIOHHNT
XOaTaiiCTBO, YCTAHOBMB, YTO OH YK€ IPHHIN PEIICHHE O IPOBE/ISHHH
38KPBITOro CyAebHOTO pa3OMparTeNnbeTBa, M UTO I MEPEcMOTpa HTOTo-
PEeIEHEs HeT HAKAKUX OCHOBaHUH. ‘

52. loxtabps 2004 r. Opima 0To0paHEl NPHCSKHEIE 33CENATEIH.
3agBHTEIL 3ajBHI HECKOTBKO MOTHBHDOBAHHEIX H HEMOTHBHPOBAHHBIX
OTBOJOB KaHAMJATaM B IIPHCSKHBIC 3acENaTelIH, BCE M3 KOTOPBIX OBLUTH
YJIOBJIIETBOPEHBl  IIPEACENAaTeNbCTBYIOIEM cyXpeil. [lo  3aBepiueHum
(GOopMHpPOBaHHSA KOJUISTHH NPHCHKHBIX 3acejarencil 3asBUTEIO ObUla
IIPeIOCTABICHA BO3MOYKHOCTD 3asiBUTH OTBOJ| BCEMY COCTaBY KOJUIEIVH, HO
OH HE BOCIIONB30BAJICH HTOH BOZMOMHOCTBIO.

53. 4 oxrabps 2004 r. cyan mpucTynmmt K Jomnpocy ceHuerenei. o
nogbeMa Ha  CBHIOCTCILCKYIO TPHOYHY KAK/BIA CBHAETEIL OBLI
IPOHH(OPMHUPOBAH O CBOHMX UpPaBaX H O00M3aHHOCTAX, MPETYCMOTPEHULIX
CTaThelf 56 YTONOBHO-IPONECCYATBHOTO Kojlekca Poccuiickol Mencpanun
(cM. myukt 103 mke). Bee onu, 3a ucnouennem K, I, K6. u 2., nam
NOJIMCKY O TOM, 4YTO OHH HOPEAYUPEXIEHH 00  YTOJOBHOM
OTBETCTBEHHOCTH B COOTBETCTBMHM c¢O cTathami 307 ® 308 Vromosmoro
xonekca Poccuiickolt Pemepalinu 32 Jady 3aBEHOMO TOKHELX IOKa3aHHR
mibo oTKa3 oT Jaum mokazapmit. K., Iln., K. u 3. mami mnoamucky o ToM,
YTO OHH HPEeAYNPexIeHbl 00 YIOJOBHOH OTBETCTBEHHOCTH IO crarse 307
VYronoeHoro xoxexca Poccuiickolt ®ezepammu 3a  jauy  JIOMKHBIX
IMOKa3aHui.

54. K. moxaTBepAdsl CBOM MOKa3zaHUd, NaHHbe CIEIOBATENI0 HA CTaIHH
NIPEABAPUTEIBHOIC  CIICACTBHL. 3alOMTHUKH 3asBHTENL 3aJalH  €MY
MHOMecTBO Borpocoe. K. oTkazancs OTBETHT: Ha OJHH H3 BOTIPOCOB 0O
asromobmie I'. B oTBeT Ha BONPOC 3AIUTHHKOB O TOM, BEI3BAH IM €0
OTKa3 CTpaxoM, K. 3asiBHII, YTO OH HE KeJacT NaBsaTh HoKa3zanyd 1o ITOMY
MIOBOJY.

55. 3amMTHUKY 3agBUTENA NOIPOCHIN HanoMHuTh K. o ToM, 9To 0TKaz
OTBEYaTh HA BOHPOCH MOXKET MOBIEYL 73a Co0OH  YrOJOBHYIO
OTBETCTBEHHOCTEL.  IlpencenaTefbCTBYIOMMN  Cyjtbss  OTBETHNE,  YTO
CBHJICTEIIL HMECT IPaBO 0TKA3aThCs OTBEUATE Ha BOTPOCHL,

56. Cropona 3alMTLI XOXATAHCTBOBANA [IEPE/], [IPE/ICEAATENBCTBYEOIIHM
CYIbeH 0 MoMydenay ero paspelleHns Ha To, yToObi 3a1aTh K. BOIpoc o ero
MHYHOCTH H TIPECTYIUICHUAX, 338 KOTOpBIE OH OTORIBAIl HakazaHHe. JTa
uaopMarms ObUIa HEOOXOMHMA IS OCTIAPHBAHKS €r0 HAJCKIOCTH Kak
CBHJETENA. [IpOKypop 3adBHN BO3PANKEHHE, COCIABIIUCHL HA CTATHIO 335
VYronosHo-mponeccyanbHoro  kojexca Poccufickoit ®epepaupm  (cm.
oyokT 105 wmxe). IIpelcenaTelbCTBYIONEH Cy/ps  OTKa3anach JiaTh
COOTBETCTBYIOIee Pa3pEHICHUE, YCTAHOBHUB, YTO JIHYHOCTH CBHICTEIS H
HAJTHYAE Y HETQ CYJHMOCTH HE HMEIOT OTHOUIEHHS K HEIV 3agBHTEIA.
3areM CyIbA NPEAYNPEIiia 3AlIUTHAKOB 3aIBHTEIA O TOM, UTO «OHH HE
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HMEIOT NpPaBa CTABUTE 10)I COMHEHHUE NOKa3aHWUd CBHJECTENEH, OCKOMIBKY
BOIPOC MX JOCTOBEPHOCTH JIOJDKEH PEIIaThCs MPHCSKHBIMH 3aCCHaTeTAME
B COBEMIATEIBHON KOMHATEY.

57. 9 nmexabps 2004 r. npejceaTeNbCTBYIOMHE CyAbd paciycTHIa
KOILIETHIO IIPHCDKHBIX 3aCCAATENCH, TTOCKOABKY CEMEPO B3 HUX OTKa3aJIHCh
0T y4acTUsg B IPOLECCE, YTO [PHUBEIIO K OTCYTCTBUIO KBOPYMa IIPHCSKHBIX
3aceaareneH.

58. 25 smsapst 2005 v, Oputa copMupOBaHA HOBAS KOJUIETHA TPHCHKHBIX
3acenaresiedl. 3asBUTENh BHOBB 3aSBHJ HECKOJBKO MOTHBUPOBAHHLIX W
HEMOTHUBHUPOBAHHEIX OTBOJOB KamJHAJAaTaM B IPHCSKILIC 3accAaTeliv, BCE
73 KOTOPHIX OBUIH YAOBIETBOPCHEI IIPeJICeNaTeILCTBYIOMUM cyabeit. Ou He
3asBHJI OTBOJAa BCEMY COCTaBY KomiermH. B ToT e penn cynedHoe
pa3z0upaTeNbCTBO HAYAIOCH 3aH0BO.

59. 3 deppans 2005 r. npenacemarens MOCKOBCKOTO TOPOJCKOTO Cyaa
obparwmics B MUHHCTEPCTBO oCTHIME Poccuiickoit @enepaimn ¢ mpocsk6oit
Hanpaeutek B Koiiermio aaBOKaTOB 3asBICHAC O JHANICHAH TPeX
3AIIMUTHUKOB 3asJBHUTEII, HE SBUBIIAXCS Ha cyAeOHBIC 3acelaHud,
HaznaucHonle Ha 28 amBapsg 2005 r. u 3 deppand 2005 r., mpaBa 3anuMarTses
amsokarckoit mpaktakoi. 18 ampems 20051, Komterms  asBoxaror
OTKIIOHHZ 3aSBICHAES O JIHNICHHH BX DTOr0 IIpaBa Kak HeoOOCHOBAHHOE,

60. 14 derpans 2005 . cTopoHa 3aETE BHOBR XOJATAMCTBOBAIA O
MIPOBEICHUH OTKPBITOIO CyaeGHOro pazbuparenscrra. JJaHHoe XxomaTaiicTBO
OBIIO OTKIIOHEHO.

61. Cyn morTOpHO JOTPOCHIT BeexX cBHIeTeneil. Ceuperenell BHOBB
npouaopMEpora) 00 WX HpaBax W OBA3AHHOCTAX, PSAYCMOTPEHHBIX
crartbed 56 YromoBHO-TIpoIEcCyalIbHOTO Kojekca Poccuiickoit denepanum,
W OHH MOBTOPHO JATH NOAMNMCKY O TOM, YIO OHH TIPSYIIPEXIACHHT 00
YTONOBHOW OTBETCTBEHHOCTH B COOTBETCTBUM cO cTaThamu 307 m 308
Yronosroro kogckca Poccuiickol Denepanuu 3a gady 3aBSIOMO JTOKHBIX
oKazaguil IHOO0 oTxa3 oT Jaum noxazammi, K., Ilm., K6. m 2. 6rom
npouH(pOPMHUPOBAHL]I TOIBKO 00 HX mpaBax, DPeIyCMOTPEHHBIX cTaThel 56
YronorHO-TIporeccyanbaoro Kogekca Poccuiickoit Mepepannu; oam Qaim
MOANKCKY O TOM, 9TO OHH IpeAylpexacasl o0  yromoBHOH
OTBETCTBEHHOCTH TI0  <¢raree 307 VYromoeHOro xomexca Poccuiickoil
denepanuu 3a 1aTy TOXHBIX TOKa3aHHH.

62. Mpyroit oOBWHSAEMBIH, NTPOXOOHBINHH 10 Jiejy 3asBUTENd, WO
umend I1. ¥ ceuzieTe) I CTOPOHL! OOBHICHUS TIO/ITBED/IHIIM CBOH TIOKA3AHHS,
JMAHHEBIC Ha CTAIHA IPE[BAPHTENBHOTO CIIS/ICTBHSL.

63. 3amETHUK 3asBHATENS BHOBR XOAATAHCTBOBAX O NOIYICHHH
paspelneHus Ha to, 4TOOBI 3a7aTs K. BOIpoc 110 MOBOXY HanwYws ¥ HEFO
cyaumocTd. OH yTBEPIKAaN, YTO [PHCOKHBIE 3acefaTeld JOIDKHBI OBITH
npomadopMApOBaHEl O ToM, 4ro K. OBUI OCyXZeH 3a CoBepileHHe
HECKOJIBKAX YOHHCTB M M3HACWIIOBAHMH, LOCKONBKY 2TOT (aKT Mor
MOIOPBATH KX AOBEPHE K €0 NoxasanusM. OH TaKke YTBEPIKIAT, 9TO, XOTI
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3aKOHOMATENLCTBOM  Poccuiickoit Demepamuu  3ampemaeTcs coobIaTh
IMPHCSHKHBIM 3aCeNatersiM O Npeaninyinedl cyJUMOCTH OOBHHIEMOTO (CM.
nyHkT 105 BmKE), B OTHOIIEHHH CBHjeTeseil TakoH 3anper oTCyTCTBYET.
IlpepcenaTenesCTBYOMMME  CyABS  OTKJIIOHMI  JAHHOE  XOJATaHCTBO,
YCTAHOBHB, 4TO Hamuuue y K. cyauMocTH He HMeeT OTHOIICHMI K ACTy
3asIBHTEIIA.

64. 3amuTHHEK 3asBHTens Takke cnpocwn K., modeMy oH He gan
NOKa3aHul IPOTHB 3aIBUTENS B XO/I€ A0Opoca, IporeaeaHoro B 1999 romy,
M II0YEMY OH Hadall CBUIETENhCTBOBATE OPOTHB Hero Toiasko B 2003 roxmy.
3aNIHTHUK YTIBEPKAAN, UTO 3TOT BOHPOC HEOOXOMHM A TOTO, UTOOEI
MOXHO OLITO YCTaHOBHUTIDL, OB NI CBHIETEN IIOJNBCPIHYT KAKOMY-THOO
napneHnio. IlpenceraTensCcTBYIONIME CyAbd OTKIIOHHI 3TOT BONPOC KAK HE
HMEIOIMUAH OTHOMIEHHST K JIeny. 3areM Cyapsd o0paThics K NPHCTKEBIM
3acejare/iaM, 3afBHB, 4YTO EOHMHCTBCHHBIH BOOPOC, HA KOTOpPHIH OHH

TMOJDKHBI OTBETHTh, — OTO BOIPOC O JOCTOBEPHOCTH MOKA3AMMI JaHHOTO
ceuaerend. MM He Hy>KHO 3HATH O €T0 MOTHBAX IS JAYA [MOKA3aHHH 10
ney.

65. Torna samuTHUK 3asBurens cupocud K., npocun au ero xro-aubynn
0 TOM, 9TOOBI OH JIAJI TOCMOTPETh MANKY ¢ oTorpadgusiMi U IOKYMEHTAMH,
KOTOPYIO BPYYHI eMy I'. IlepeA CBOMM HCYE3HOBCHHEM, MOYEeMY OH Hadall
CBHJICTCIILCTROBATE  IIPOTHB  3asBHTENS CIyCTS M&STh JIeT  HocHe
paccMaTpUBacMBIX YOHICTB, U HOUYEMY OH MONPOCHT 3agBHTENS TTOBCPHYTE
TOJIOBY B mpomiis BO BpeMs ono3Hanmsa. K. oTkazancst oTBeYaTh Ha 3TH
BOTIPOCEL

66. Bo BpeMs nonpoca C. TPOKypop CIPOCHI €To, 3adeM 1. BeTpeuancs ¢
P. 3amurauk 3adBUTEIIA BO3PAXKANL HPOTHB 3TOr0 BOIPOCA, 3adBHB, YTO
3AABHTENI0 HE MPeObSBIANOCE o0O0BuHEHHe B ybOmiicree P., u uro
VIIOMWHAHHAS O ero YOMIICTBE MOTYT BBI3BATH IPEXYOCIKIACHHE MPHCIKHBIX
B OTHOHIEHWH 3asBUTeNd. llpencenarenbeTByromui cyAbd OTKIOHII
BO3paXKeHHE 3alUTHAKA H pa3pelllil IPOKypopy 3agath 3ToT Bompoc. C.
TOKA3aQJI, 9T0 OH CIBIIAN OT 1., 9TO 3agBHTENL HAHI €ro /U TOTO, YTOOEI
oH yOmn P.

67. OcTanbHLIE CBHACTENN TAKXKE HOJREPLIHCH JOIPOCY, MOATBEPIHB
CBOM [TOKa3anwg, JTaHABIC Ha CTaHH IIPEABAPUTEIEHOTO CIEICTBHS.

68. B xome cympebHOro pazOMpartenbcTBa CTOpPOHA 3aOIMTHI 3aSBHIIA
Mpece/IaTelIbCTBYIONIEMY CyAbe MHOMKECTBO OTBOJOB CO CCBHUIKOH Ha ero
npeae3sToctb. Cyabs OTKIOHMI HECKONBKO OTBOJOB M OTKasaics
PaccMATPHBATH OCTANBHBIE IO IIPHYMHE OTCYTCTBHA B HUX HOBBIX JOBOJIOB.

69. 22 mapra 2005 r. HcCIeROBaHHE JOKA3ATENBCTB OBUNO 3aBEPINCHO.
[Tpoxypop mompocHn ¢yl IepeHecTH CymedHoe 3acelaHie Ha CIEYIOmMi
JI8HF M TEM CaMbIM JiaTh €My BO3MOXKHOCTh IOArOTOBHTE CRBOE
3AKIIOUATENIbHOE BRICTYIUIeHHe. (CTOPOHA 3amMTEl IMOIPOCHTA OTIONKHUTD
cyzebHoe 3acenanne o 24 Mapra 2005 1. mo TeM ke nprdarnaM. Cya BEIHEC
ompeAeleHue 00 OTIOKCHIY PacCMOTPeHHs fena na 23 mapra 2005 1.
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70. B cBoeM 3aKJIFOUHTENLHOM BEICTYIUIEHHH IIPOKYPOD YIOMSHYN O
nokazasusx C., TaHHBIX Ha CTAJHH NPEeIBAPUTENLHOTO CIE/ACTBHS, 4 TAKKE
fiepesi TIepBEIM COCTABOM KOJUICI HH IIPHCSKHBIX 3aceiaresned, KOTOphIe He
OBIMM TIOBTOPHO HM3JIO3KCHBI MM IEPSA BTOPHIM COCTaBOM KoJjnerwu. B
YACTHOCTH, TNPOKYPOP ynoMsiHya noxasanus C. o ToM, 9T0 OO 3aKasy
sasgBuTeNg [, yORII SKEHIMHHEY, 9TO 3aIBUTENL — T0 TPYC, KOTOPBIH cjenan
Kaphepy Omarogaps cBocH JkeHe, SABISOMEHCS pOICTBEHHMLEH HEKOEro
BBICOKOIIOCTABIICHHOTO MeHeprepa nedtauoi kommanun «IOKOC», u 4ro
nocie wevesnoserwst . OH NO3BOHAN 3adBHTENIO M CKazal eMy, urto [.
OCTABMJI EMY KOE-KaKHe JIOKYMEHTHI, KOTOPLIC B CIy4ae ero cMepTH OyayT
PACKPEITE MAIHITHHE.

71.B CBOEM obpameHun K TIPHECS HBIM 3acenaTeraM
[pe/IceHaTeNLCTBYIOMII CyAbs 3asSBHN, B YACTHOCTH, YTO JOBOABI H
3asgBIIEHHs CTOPOH B WX  BHICTYIUICHMSAX HE MOTYT  CIYKHUTDL
JI0Ka3aTEIbCTBAMM.

72. 24 wmapra 2005 1. cyll OpPUCHKHBIX NUpH3Ha 3assuTens W 1L
BUHOBHEIMH B COBEPUICHHH YETHIPEX SIM30J0B YOUHCTR M IIOKYIICHHS HA
yOuiicTBO.

73. 30 wmapra 2005r. MocCKOBCKHH TrOpOJCKOH CyJIl IPHIOBOPHUII
3aABUTENS K OBaANATH rodaM JHIineEns ceoboasl. Cy MOCTAHOBHIIL, YTO OH
JIOJDKEH OCTABATLCH IIOJ CTpaxkel 1O pacCMOTpEeHHS YTOIOBHOTO Jeia
CY/IOM KacCanuOHHOH MHCTAHIIHH.

74. 14 wmona 200571, CyneOHas KoerHs 1O YrOJOBHBIM JIETaM
Bepxoenoro Cyma Poccumitckoit ®Penepaniu  ocrasuna Ipurosop 6es
u3Mmenenus. Cy;1 onpeaenii, ITo IpoBeAcHHoe cynedHoe pa3bupaTebeTBO
OBLIO  3aKPBITEIM  M3-3a TOrO, YTO MAaTepHAILI JelNa COAepKaId
3aceKpedeHHnie JOKYMEHTE. B Xome cyzebHoro pasbmparelbcIBa 3TH
JOKYMEHTH  HE€  pPacCMaTpHBalUCh,  IIOCKONBKY  CTOpPOHEl  HeE
xomaTaiicTeoBanyu o0 WX pacemorpeHud. Kpome Toro, cyji KaccamuoHHOM
HHCTANIEH IIOCTAHOBHJI, 4YTO COCTaR Cyla IepBOM WHCTaHIMH OBLI
C(i)OpMHPOBaH B COOTBECTCTBHH C 3aKOHOM. OTC){TCTBOBELHH J0Ka3zaTeiasCTBa
TOTO, YTr0 MNPHCHKHBIE 3ace/laTelld, KOTOpble TPHHSIIM yYacTHe B
PACCMOTPEHHH JeNa 3asBHTENs, ObUIM BKIIOYEHBI B CIUCOK ITPHCAKHBIX
3acejlaTenedl ¢ HapyIIISHHEM DOpPS/IKA, YCTAHOBIEGHHOIO 3axkoHOM. OHO
TEINL TO, YTO CHHCOK IIPHCSKHBIX 3acefaresieldl ObUl onmyONHKOBaH HE
HOMHBOCTRIO, HE JEaJi0 COCTaB Cy/la HE3aKOHHBIM. LEIUHCTBEHHBIM
OCHOBamMEM /Ul ero NyOIHKamuu ObII0 IPEOCTABICHUE TIPaxIaHaM
BO3MOIKHOCTH IIOJATh XO/(ATAHCTBO O CBOEM UCKIIOUECHHH M3 CIIMCKa UK 00
WCHPABJICHHH CBOWX JIMYHBIX JAHHBIX. HaKOHell, CyJi YCTAHOBHJ, 9IO
cBUIETENH GBUH JOMPOINEHEI B TIOPSA/IKE, HPEAYCMOTPEHHOM 3aKOHOM.
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I'. ?Kano0nI Ha HeHa)L1ekauiee 00panieHue

75. 14 mrong 2003 r. 3agBUTENE IPEMIOIOKHTENLHO OBUI JIOCTABICH B
KaOHHET CeIOBaTelis, Iie HAXOAHINCE /BOE COTPYOHHKOB Menepanbuoi
ciyx0br  OezonacHocTH PoccHiickolt DEACpaIim, KOTOPLIC OTKA3ATHCH
Ha3BaTh CBOH mMeHa. OHE npeioknnm emy damky kogpe. OH crenan
MIIOTOK W notepsn cozHanue. OH mpumen B cedsf depes HeThipe WIH HATh
YacoB, MOCJTE YEro €ro OTBeNM o0parHo B KaMepy. B ceazm ¢ mwioxum
CaMOYYBCTBHEM OH IIONPOCHI BEI3BaTe Bpada. Bpad W3IMEpHn ero
apTepralbHOE JaBIeHHE, cKa3al, 9TO OH 3H0poB, B ymen. llocme atoro
HHIHCHTA 3adBUTENs OOHAPYKAI Ha CBOEM Teie JBa CNEAa OT MHBEKIHIA:
OFH — Ha IIEBOM JOKTe, a JIpyroi — Meiky OOoabIiM H yKa3aTeILHBIM
HanbheM.

76. 16 mronsa 2003 r. 3agBETeNs NOXKANOBANCH CIEAOBATCIIO HA TO, YTO
14 mrong 2003 r. eMy BBeNH IICHXOTPOHHEIC Ipenaparsl, 4ToObl BEIOHTH ¥
HEro IIpH3HaHME, M XOJATaliCTBOBAN O IPOBEJCHHHE MCIMIHHCKOR
skenepTusbl. 18 wroms 2003 1. cnenoBarenk OTKIOHWI €ro X0ZaTaicTBO.

77. B HeykazasHBIH JieHB OBINO HauYaTo pacciefoBaHme [0 Qakry
YTBEPKACHHHA 3asBHTEs © XecTokoM obpameswmn. 24 mions 2003 r.
3asgBATENH OB OCMOTPEH MEIUUPHCKIMY KCIEPTAME, KOTOPHIC HE HAIILIA
HA €0 TeJle CNE0B OT MHBEKITHIA. ‘

78. 30 ceHTsOpa 2003 1. 3aIMTHEK OCHOPHJ [IOCTAHOBJIEHUES
cienosarens ot 18 womndg 2003 r. 8 bacManBOoM paitoHHOM cyie T'. MOCKBEL
17 okrsibps 2003 r. ey orxiionml xano0y. Cys yCTAaHOBHI, YTO OH HE
BIpPaBc BMCIUMBATHECS B PpacCleOBaHHE, ¥ IIOCOBETOBAN 3AABUTEIIO
obpaTuthea ¢ Xamoboi K npoxypopy. 3 gekabps 2003 r. cynpeOmas
KOJUICTHS TI0 YTOIORHBIM lesiaM MOCKOBCKOTO MOpPOJCKOrO CY/Ia OCTABHIIA
TIOCTAHORJICHHE Oe3 H3MeHEeHHU .

79. 8 deppans 2004 r. I'enepanbnas npokyparypa Poccuiickoi
Deziepalldi IPEKPaTHIA YTONOBHOE ASNO B OTHOIICHHH JIBYX COTPYAHHKOB
Dezepanbhoii ciyxObl Oe3omacHocT Poccmiickoit @ejtepanuu, KoTophie
MpoBO MM Jlotipoc  3aseuTens 14 moas 2003 r.  ['emepaipHOi
npokyparypoii Poccuiickoli denepanumu ObUl0 YCTAHOBICHO OTCYTCTRHE
JTOKA3aTeNbCTR, HONTBEPKIAIONNX, YTO J@HHBIE COTPYAHMKH BBCIIH
3aIBATEIIO ICHXOTPOITHEBIC NpenapaThl WK MOIBEPIIHM ero HHbM GopMam
JKECTOKOTO obpanieHus. 3asIBHTENL HE OCOOPHIT OTO IIOCTAHOBICHHE B CY/IE.

J. Meaunuanckue JOKYMeRTHI 329BUTENH

80. 19 wrous 2003 r. zagsurels OBII DOMEUEH B CIEICTBEHHBIH
uzongarop «Jiepoproro» B r. Mockse.

81. 20 wuroms 20031. 0H OBUI OCMOTPEH BPAYOM CIIEACTBEHHOTO
H30JIITOPA, KOTOPBIH OTMETHII, UTO 3adBHTEHbL CTPAEET XPOHHYECKHM
FACTPOIMYOJICHUTOM, SI3BOM NBECHANDATHIICPCTHOM KHINKH, XPOHUYECKHM
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reMoppoemM M runeprormed. B TOT ke [eHP ObUIA CHITa KapauorpaMma,
OBUIO IPOBECHO PEHTTEHONIOruYeckoe obcenoBanye, i Oba B3sSTa KPOBD
ISl OTNPENENeH sl YPOBHA caxapa B KPOBA. YpPOBEHL caxapa B ¢ro KPOBH
OBLT OPU3HAH HAXOJAIIMMCH B Hpe/leax HOPMBL

82. 23 monx 2003 1. 3asBuTeE BHOBE OBLUI OCMOTPEH BPavoM, KOTOPBIH
IIPOITHCAll €My JICYEHHE OT THIIEPTOHHH.

83. 24 wrons 2003 r. 3amMTHUKH 3aJBATEIA 0OPATHIHACH K HAYAILHHAKY
CJIENCTBEHHOIO H30IATOpa W B [eHepanpHy Ipokypatrypy Poccuitckoit
Genepanup ¢ xamodaMu Ha TO, 9TO 3aIBHTENO OBUIH JAHBI HEH3BECTHEIE
TabneTkn M Kawmm B Oeno-rony0oi Oyreiike. [Mocne Toro, kaxk oH HX
IIPUHSL, OH IIPOCHAI BECH JCHb, MOYWICS K&XIBIE IIOITOpa Yaca, U ¥ HETO
HOHIOCE JaBIEHHE. 3allUTHUKH 3aI0J03DHIM, YI0 3adBHTENIO OLUIH
NaHB! ICHXOTPOIHBIE IIpenapaTsl, I DOIPOCHIH IPOBECTH Mposepky. O
TakK€ BBIPA3WIH ODCCHOKOCHHOCTH O TOBOAY IUIOXOIO COCTOSHHS
3I0POBBA 3asBHTEIIS.

84. 14 urona 2003 1. HAYANBHUK CIENCTBEHHOIO H30IATOPA OTBETHII, YTO
3asBUTEN0 OBUIM JAaHBI TAOJMETKH ¥ KAl OT THICPTOHHH. YgameHHoe
MOHCHCIIYCKAaHNE MOIJIO OOBLACHATLCS HAIHTIEM Y HEIO XPOHHYCCKOro
IIpOCTaTHTA.

85. 18 woabpa 2003 r. zamuToukH obparemuch B [ eHepaibiyio
npokyparypy Poccuiickxoit Mexepanun ¢ xkanoboit na To, 4To 3aSBATENH HE
[OJTy9aeT JIedeHdHs OT CBOHX MHOIOYHCIACHHBX 32a0oneranuii. OHu
obpatwmick k I'eHepansHOMY npokypopy Poccuiickoii ®eaepamun ¢
Hpock00i 0 MPOBENCHUU MEAUNUHCKOIO 00CIe0BAaHNS 3agBUTEIIS IPYIIIOH
ppadeii. [licemom or 9 pgexabps 2003 1. [emepanpHas Hpokyparypa
VBEAOMHIA 3allATHUKORB 3as{BHTEIA O TOM, 4TO WX JXanoda OTKIOHEHA,
OOCKOJIBKY —3aMBHTENL TOJNydaeT JieueHHe, a TakkKe CHOCIHATIBHOS
JACTHIECKOE ITITaHNE.

86. CormacHo MEQMIMHCKOW Kapre 3asBUTEA, BO BpPEMS CBOETO
OpeOBIBAHES B CISACTBEHHOM H3ossATOpe «JleopToBO®» OH pPEryJIpHO
KAOBAJICS HA PAa3HYHBIE HEJAYrd, TaKHe KaK H3)KOrd, TeMOppOi,
ranepronnsd, 60as B ropiie M Tak ganee. Kaxasi pas ero ocMaTpuBan spad
obmrero mpodumsa, paboOTaRIUA B CIENCTBEHHOM H30IATOpE, MOCIE YUEro
eMy Ha3HAYaloch JICUCHHE.

87. Ero Takxe HECKONBKO Pa3 0CMaTPHBAIA XHPYPI' B CTOMATOIIOT. bhito
CHSTO  HECKOIBKO  KapJHOrpaMM, HECKONBEKO  pa3  MPOBOJMIIOCH
peHTreHoIorHYecKkoe obcneaoBanne, a Takke Opamack KpoBb JUIs
Onpefe/IeHu] YPOBHA caxapa W MOYa Ha aHalu3.

88. 10 perpans 2004 1. Bpad ropoackoil dorsaMIEl No 11 . Mockeh b.
IIOCTIE H3YUCHHS MEAUITMHCKUX JOKYMEHTOB 3asBUTENA IPHINEI K BEIBOILY,
YTO OH MOKET CTPAfaTh AuabeToM, B pe3ylibTare KOTOPOrO MOXKET BIACTD B
JIMabETHIECKYIO KOMY.

89. 2 wmapra 2004 1. 3adBHTENb OBUI OCMOTPEH IJHIAOKPHHOIOTOM,
KOTOPHIA He 00HAPYKHTL Y HETO IIPH3HAKOB JHadeTa.
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90. 24 centabpa 2004 r. zasBurenp ObUI HAOPABIEH B HCTPABATEILHYIO
KOJIOHHIO.

1L TIPUMEHUMOE HATTMOHAJILHOE 3AKOHOJATEIILCTBO

A, 33118[))1(3[—[]'16, 3aKMoIenne meJ Crpaxky u IpoJICHME CPOKE
CONSPHKAHNN IO CTpa)REﬁ

91. C | wrom 2002 r. BOOpPOCH YIONOBHOTO TIPaBa pPEryIHpPYIOTCH
YTonoBHO-NpollecCyabHEIM  KojiekcoM Poccmiickoit Mepeparum  (3axoH
Ne 174-®3 ot 18 nexabps 2001 r.).

92. CreacTeeHHBIE OpPraHbl BHPABE 33JIEPXKaTh JTHIO MO MOAO3PCHIIO B
COBEPINCHHMH HPECTYILICHHS, 38 KOTOPOE MOKET OBITH HA3HAYCHO HAKa3aHHE
B BHJI¢ IIAIIEHHS CBOOOABI, IPH HAMYUE OJHOTO W3  CIEJYIOIHX
ocHOBaHMi: (i) KOIZ@ »3T0 JHI0 3aCTHTHYTO IXIPH  COBEPIICHHH
HPECTYINIEHHs MM HEIOCPEICTBEHHO IOCHE €ro copepmenus; (i) xorna
NOTEPNEBIIME HJIH OYEBHAIGI YKAXKYT HA JAaHHOE M0 Kak Ha
COBEpIINBIEE TpecTyIieHre; wmH (ill) KOTa HA 3TOM JIHLE KM €ro
OneKIe, IIp¥ HEM WM B €ro >Kwidmie 0y yT oOHapyKCHEI SBHLIE CICIEI
IpecTymuienust {(dacThk mnepBas crarhl 91  YTOMOBHO-IPOLECCYATLHOIO
kojekca Pocculickoit Peneparvm). Ilpm Hammmu HEBIX  OCHOBaHMH
MONO3pEBaTh JHIO B COBEPINCHHH MPECTYINCHHS, OHO MOXET OBITh
3alepkaHo, ecl¥ DTO JIHIO I[BITANOCH CKPBITECS, JIMOO HE MMeeT
IIOCTOSHHOTO MECTa JKHMTENbCTBA, JIH00 HE YCTAHOBIEHA €ro IHYHOCTS,
aubO eciH clejoBaTelleM HAIPABICHO B CY/ X0#aTaicTBO 06 M30panen B
OTHOINECHHE YKa3aHHOI'O JIMIA MEPHI IIPECEUCHAS B BHJC 3AKIIOYCHHS 110/
crpaxky (4acTe Bropas CrarsH 91 YrOJIOBHO-MPOLECCYANTHHOTO KOHCKCA
Poccriickoii ®enepanyu).

93. Mepamu npeceteHHs SBIMIOTCA: MOANHCKA O HEBRIE3NE, AHUHOES
HOPYYHTENBCTBO, 30T H 3aKIIOYeHHE o[ cTpaxy (crartks 98 YromosHO-
OpoliecCyalbHOro koAeKkcea Poccutickoil @enepaunn). [pn HeoOGX0oNuMOCTH
y ITOAO3PeBaCMOT0 WM OOBHHAEMOTO MOKET ObITh B3ATO O0SM3aTENHCTBO O
siBke (cTarhs 112 YTomoBHO-DPOLECCYaIbHONO KOAEKca POCCHHCKOR
denepanun).

94. Tlpm pemenuyr BOIPOCa O HEOOXOAMMOCTH H3OPaHHS MEPEI
NpeCceUeHUs KOMIETEHTHBIM oprad 00A3aH YCTAHOBHTL, HMCIOTCA JIH
«IOCTATOYHBIE OCHOBAHMWSL IIOJararb», YTO OOBARSNCMEBIH CKpoercs OT
CJEICTBHA WIH CyJa, IIPOJAO/DKAT 3aHUMATHCA PECTYIMHON AeSTEIbHOCTIO
WA BOCMPENATCIBYCT YCTARHOBJICHHWIO HCTHHBI (cTarThs 97 YromoBHO-
nporeccyarsHoro kojaekca Poccuiickoit ®epeparmm). Tamxe DOIKHE
YUHTBIBATECS TAKECTh HIPEIBABICHHOTO OOBHHEHHS, CREICHNAI O TMIHOCTH
OOBHHSIEMOT0, PO/ €0 3aHATHH, BO3PACT, COCTOSHHE 3A0POBLI, CeMeiHoe
MojoKeHne u  Japyrue  obcrogrenserea  (c1arthg 99 YromoBHO-
IIpONECcCYaNbHOTO KoJleKea Poccuiickoil Denepaipan).
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95. 3axmodeHue IO/ CTPAXKY NPHUMEHAETCS [0 CyNeOHOMY PEIICHHIO 3a
NPECTYIUIEHNA, 38 KOTOpPhIE NPEAyCMOTPEHO HAKAa3aHHE B BUJC JHIICHWS
cBOOOAEI Ha CPOK CBEINIC OBYX JIET HOpPH HEBO3MOXKHOCTH IIPHMEHEHM
Oomee Markoll Mephl npecedenms (9acToh mepeasg craThbd 108 YronosHo-
Iponeccyanbaoro kojekca Poccuiickol @enepanui).

96. Iocne 3afepKaHAg NOO3PEBACMBIN 3AKIFOYACTCS 110/ CTPAXKY «HA
TIEPUOA IPeABAPUTENLHO CHEACTBHS. CPOK CONEPXKaHus MOA CTpakeH B
LIEPUO/ IIPEABAPUTENBHOTO CIEACTBHA MOXKET OBITH IIPOJUIEH Ha CPOK
CBBIIE IIECTH MECAIEB TONBKO B TOM CIy4Yae, ecid 3ajepKaHHEBI
OOBHHSAETCA B COBEPHIICHAM TSHKKOTO WIH 0CO00 TSHKKOTO IPECTYIUIEHHI.
Ilponnerme cpoka couepskaHus 1OJ  CTpaxedl HA CpPOK  CBLIIE
BOCEMHAILAaTH MeCALER He Jlonyckaercs (JacTu mepBas — TPeThs
crateu 109 YTonoBHO-TIPOIECCYAIBHOTO KOJleKca Poccuiickoit
Denepanun). Cpox cONEPKanua NOK CTpaKeH «B XOAe IPCABAPHTENHEHOTO
CHEJICTBUS) MCUYHCAETCS A0 MOMEHTa HallpaBIeHus JeIa NPOKYPOPOM B
cyA mepeoll HHCTAHIME  ("acTe AcBsTtas crared 109 VYronosHo-
IpolneccyansHoro kogexca Poccwiickoit ©enepanan).

97.C MOMeHTa HanpaplieHHs jelia IPOKYpOpOM B CYIE TIepBOH
HHCTAHITMH MOACYIUMEIN CONEPXKHTCI IIOA CTpaxedl «B Xo4¢ cyacObHoro
pasbuparensctBan. CpoK cofepXaHMs IOX cTpakedt «B Xoxe cyacOHOro
pasOuparenscTBay HCYHCIIETCs JO MOMEHTA BEIHECCHHS npuropopa. Kax
MPaBUJIO, OH HE MOKET IIPEBBLIMNATHL IMECTH MECSIEB, HO I0 YTOJOBHBIM
IeNiaM O TEOKKAX ¥ 0CO00 TOKKUX MPECTYNNCHHAX CYJ UEPBOM HHCTAHIIMH
MOKET IIPOJUTHTE CPOK COJEPIKaHUs IO CTPAKEH OTHH WIH HECKOIBKO pas,
KKIOBIH pas He Oojee WeM Ha TPH Mecsla (JacTW BTOpas H TPEThA
craren 255 VroxoBHO-TIPOIECCYAILHOTO KOJIeKea. Poccmiickoi
Penepanun).

98. Kaccaumonnas ano0a MoXeT OLITh IIOJaHa B BBIINECTOSIHNA CYA B
TEUCHHE TPEX CYTOK C MOMEHTA BEIHECCHHA ITOCTAHOBICHUS O 3aKIIOUSHHH
TOJ CTpaXy HIIK O IPOUJICEHH CPOKa COAEpXaHus II0J| CTpakeH (9acTh
necaras ctarbu 108 YronoBHO-IpoHEecCYamsHOrO KOACKca Poccmickoi
Mepepanun). KaccarmmoHHEDIE Xad00Bl MONAIOTCS 4Hepes Cy/l HepBOi
MHCTAHOMA  (YacTs TepBasg CTaTLH 355  YronoBHO-LPONECCYATBHOTO
KOJEKca Poccutickoi Denepanpn). Tonoxenus VYromnosHo-
TIPOIECCYaATEHOTO Koaekea Poccuitckoil Meyepaliy He yCTaHABINBAIOT JUIT
Cyla IepBOM MHCTAaHOHH CPOKA I HAPAaBICHHUS KaCCalFOHHOM Kano0s! H
MaTepHanoB YIOJOBHOTC Jena B Cyl KaccammonHO¥M wHctaHiwn. Cya
KaccCalliOHHOM WHCTAHIHH IIPHHAMAET PEIleHHE N0 JKanode He No3/HEee
YeM Yepe3 TPoe CYTOK €O JHA €€ HOCTYIIICHHA (JacTh jecsitas crarbu 108
YronosHo-uporneccyaIbHOro xojgexca Poceuiickoit Mepeparuu).

99. B pezoaoTHBHOM YaCTH OOBHHUTEILHOIO MPHIOBOPA JOJKEH OBIThH
pelner Bompoc o Mepe npecedeHHs (OyHKT 10 wactu nepsoit crateu 308
VYronopHO-TIporieccyallbHoro koaekca Poceniickoit @epepanun).
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b. 3akpsrToe cynebHoe 3acenanme

100. Cynebuoe 3acemanne SBIICTCS OTKPBHITHIM. CYII MOXET BBIHECTH
TIOCTaHOBICHHE 0 PACCMOTPESHHUHA YrONOBHOTO J€1a B 3aKPHITOM cyAeOHOM
3acelafiyd B OTHOIIEHMHM Bcero cyacOmoro pasbmparenncTBa JIHOO
COOTBETCTBYIOMIEH €0 4acTH, ecli PacCMOTPEHHE YTOOBHOTO AENA CYIOM
MOJKET IPHBECTH K Pa3MIalIeHHI0 TOCYAAPCTBEHHON TaHHBI MM HMHOHR
KoH(U e HIHaTbHOH wapOopManun (crares 241 Yro10BHO-
nporeccyansEOro kKogekca Poccuiickolt @eaepanum).

B. OrGop npucspKHEIX 3acenareiei

101. depepamsueni 3akon oT 20 asrycra 2004 r. Ne 113-@3 «O
MPHCSKHBIX 3aCENarelisixy MPEeXyCMaTpHBAcT, YTO CIOHCKH HpPHCSKHBIX
zacenarenei MYHHUITHIAIBHOI'O obpazoBanus COCTaBIOTCS
HCIIOTHATEIBHO-PACTIOPA U TE I bHBIMH opragamu MYHHIHITABHEBIX
obpazoparui. OT00p NPHUCHKHBIX 3acCe/IATCNCH NPOMIBOJUTCA IIyTEM HX
cayJaiiHO#H BEIOOPKH M3 BEIOOPHOTO CHHCKA. BbICIHIT HCIOJIHATENBHBIN
opran rocymapcTBeHHOH BiacTH cyObekra Poccuiickoir ®enepanum
cocTapnseT cmHcoK cybhekTa Poccuiickoil ®ejepanun Ha OCHOBAHKH
CIIHUCKOB MYHHIMIIAILHBIX 00pazoBannii. CIHCKHM NPHCHKHLIX 3aceiarencit
JOTDKHBI HAOPABAATHCS B COOTBETCTRBYIOINUE CY/ALI W HyOJHKOBaThHCA IUIA
cBejlcnnd  OOMIECTBEHHOCTH. [ paskjlaHe HMET Nparo o0paTHThCS B
BRICIIMH  HCHONHATEILHBIM OpraH TIOCY/NapCTBCHHOM BIAacTH CyOBEKTa
Poccuiickoii @eiepanid ¢ 3adBICHUSME 00 HCKTIOUCHHH HX U3 YKa3aHHBIX
CIIHCKOB HIIH 00 MCIPABISHIH WX JIMIHBIX JAHHLIX (CTaThd 5).

102. YronoeHO-mpoleccyaLHLH Koaeke Poccmiickoil denepanum
IpeAyCMATpHBAcT, UTO CeKperapb CcyAcOHOTO 3acefjaHHs MM HOMOIIHHK
Cy/{bH COCTABIACT CHOMCOK KaH/IWJATOB B OPHCHKHBIE 3acefaTeid [Uid
HpoBeacHua  cynedbHoro pasouparenberBa. KaHguaarsl B - IPHCSHKIBIC
sacemareny  oTOHparOTCs MyTeM  CiaydailHoi BeIOOPKHM W3  CIICKa
NpHCSOKHBIX  3acematenci  cyObekta Poccmiickoit  Pepepanum Wi
MYHHIHIATEHOrO obpa3zopanust. DaMuiHy KaHIHJAaTOB B  UPHCSIKHBIC
3ace)arelli BHOCHTCS B CIHCOK B TOM NOPAJIKE, B KAKOM IIPOXOIMIA
cayqaiinas BeiGopka. lloclle 5TOro COUCKHM KAaHAHAATOB B HPHMCSKHBIE
sacemaTeny Bpydarorcs cropoHaM. CTOpPOHEH MMEIOT IIpaBO 3a7aBaTh
KanauaTaM B IPHCSKHBIE 3aceaTeNld BOIPOCH, CBI3aHHBIE ¢ BELICHCHHEM
0OCTOSTENLCTE, MPEILITCTBYIOIUX HX YYacTHIO B PACCMOTPCHHE JZHHOTO
jielia, 4 TakKe 3asBlATh KAaHARNATaM B [pHCHHKHbBIC 3aceharelin
MOTHBHPOBAHHEIC ¥ HEMOTHBHPOBAHHEIE OTBOALL [IpescesarenscTByromui
paspemiaer oTBoAsL [Tocne BEIYEPKHMBAHUS HMEH OTBOIMMBIX KAH/IMIATOB B
HPHCDKHBIC 3aCe/laTelH CEKpeTaph Cy/eOHOr0 3acefanus WM MOMOIIHHK
CYINBH COCTABIACT CIOMCOK OCTABUIHXCS KAHAHJATOB B MPHCSIKHBIE
3aceaTeH B TOM MOCIIe[0BaTCNLHOCTH, B KOTOPOoi OHH OBLIH BKJIFOYEHEI B
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IIePBOHAYWIBHBIA CIHCOK. [lepBrie jIBeHaJATh KAHAHJATOR M3 CITHCKA
00pazyroT KOMNETHIO NPHUCSIKHBIX —3acelareiedl, a JgBa HOCHEIHMX
CTAHOBATCSH 3AIACHLIMH [IPHCSKHEIMH 3aceiaresMy (craTel 326 — 328
YronosHO-IponeccyanbHoro Komekea Poccuiickoit ®eneparmin). CTopons:
BIIpaBe 3a4ABUTH OTBOJ, BCEMY COCTABY KOJUIETHH IIPHECHOKHBIX 3ace arciei.
Taxoit 0oTBOJ paspermaeTcs HpeAcemaTeNeCTBYIOMEM  (ctarhs 330
VYrosoBHO-TIponeccyanbIoro Koaekca Poceniickoii Genepanmn)

I'. Cyn apuacsaHbIX

103. Ceunerens Bmpase: (1) oTkasaTbes CBHIOETENHCTBOBATL NPOTHB
caMoro cedd, CBOETO cCylpyra (CBOeH Cynpyrm) M ApPYTHX ONH3KHX
POICTBEHHHKOB .. (6) SABIATRCS Ha JOMPOC € 3AUIMTHUKOM; (7)
XOJaTalCTBOBATL O NIpUMEHEHNH Mep Oe3ommacHocTH. CBUjieTelb He BIPARE:
(1) yKIOHSATECH OT SBKH HA JONPOCH HO BBI30BAM; (2) 1aBaTH 3aBEJIOMO
TOKHBIE uHOoKazaHHs MO0 OTKa3BIBaTECE OT Jawn mokazadwif; (3)
pasriamarh KOHQRACHIIHATEHYI0 HH(MOPMAIHIO, CTABIIYIO MY M3BECTHOM
B CBI3HM C y4acTHEM B IIPOH3BOJCTIBE II0 YrOJIOBHOMY Jeiy. 3a gauy
3aBEIOMO JIOKHBIX ITOKAzaHuil nubo oTKaz OT a4y MOKA3aHWi CBHICTCHL
HECeT OTBETCTBEHHOCTH B COOTBETCTBHH €O cTathamH 307 u 308
VYronosroro kojexca Poccuiickoit ®enepamum (crates 56 YroloBHO-
npoueccyanbaore Kogekca Poccuiickxoit ®enepamuu). Ilepen tem, kKak
BEI3BATh CBHJETENA HAa CBHUACTENLCKYIO TPUOYHY, MpeaceaaTehLCTBYIOMMI
pa3bACHIET €My npasa,  OOM3aHHOCTH U OTBETCTBCHHOCTD,
IPCAYCMOTPEHHBIE cTaTbed 56  YIoIoBHO-IPOMECCYANBHOrO KOjeKca
Poccuiickoit ®enepanan, o 4eM CBUAETENb JNAgT HOIANUCKY (YacTb Bropas
craten 278  YroaoBHO-IpOHECCYATBHOTO  Kojekca  Poccuiickoi
Degepanun).

104. [lpencenaTenbCTBYIOIMUN IIPEHUMAET BCE IIPEAYCMOTPEHHBIE
3aKOHOM MEpHI IO 00ECIICUCHHIO COCTAZATCIbHOCTH U PABHOIIPABHS CTOPOH
(wacTe mepBas craThE 243  YTOIOBHO-POIIECCYANhHOTO  KOACKCA
Poccutickoii Oeneparnm).

105. B npHCYTCTIBHA TPUCIKHEIX 3aCeAaTelek MO UIEkKAT HCCIeJOBAHHED
TOJBKO T¢ PaKTHUYeCKHE O0OCTOATEILCTRA, KoTopHé HMEIOT OTHOINEHMEe K
YCTaHOBJICEHIO BHHOBHOCTH OOBHESEMOTO (WacTh ceibMas CTaTbH 335
VYronosaO-nponeccyalibHOro Kojekca Poceuiickoit ®epepanun). lanmsie o
JUYHOCTH — TOACYIUMOTO  MCCJEHYIOTCS ¢ yJacTHEM  IPHCSKHBIX
3acefareNiell mMImE B TOH Mepe, B Kakol OHH HeoOXOAMMEBI I
YCTAHOBIACHHS OTHACHLHBIX IIPH3HAKOB COCTaBa TPECTYNNCHMS, B
COBCPIICHHEH KOTOPOTO OH OOBHESETCS. 3aflpernaercs HCCNeAOBaTh JaHHEIE,
criocoOHBIE  BBI3BATH  HpEAyOekK/eHHE DOPHCSHKHBIX B OTHOIICHUH
HOACY/INMOr0, Takde Kak (akThl IpeXieHd cy/HMOCTH, IPUCTPacTEd K
IKOTOII) HIIM HAPKOTHKAM W T.I. (JacTh BOCEMAag CTaThH 335 VronosHo-
HpOIecCYaIBHOTO KojeKea Poccuiickoit Geneparun).
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106. Croponsl Be BIpaBe CCHUIATHCA B CBOMX 3aKNOYHTCIBLHBIX
BBICTYIUICHHSX Ha JOKAQ3aTelIhCTRBA, KOTOPLIC HE MCCHCAOBAIMCL B
cynebHoM 3aceaanni. Cynbs IpephIBAET TAKKUE BEICTYIUICHUA M PasbiaCHICT
MPHCSKHBIM 3aCCHaTeNaM, Yr0 OHM He [JOIKHBl YUHTBIBATL JaHHEIS
0OCTOATENBCTBA [PH BRIHECEHHH BEPAMKTA (JacTh Tperhd cTarhh 336
VYronosrO-IpoiecCyaIbHOTO Kojekca Pocentickoit Qenepariim ).

H. Bo3oboHoBJIeHHE Yro/JI¢BHBIX [A¢€J1 BBHAY HOBBIX HJIH BHOBL
OTKPLIBIIUXCSE O0CTOATEILCTE

107. Crarest 413 VYronoBHo-IpoueccyalbHoro xozexca Poccuiickoit
®enepanuu pey cMarpuBacT BO3MOXKHOCTE BO300HOBIEHUS
MPOU3BOACTBA TI0 YIOAOBHOMY JENy Ha OCHOBaHMH YCTAHOBICHMS
Erponefickum  Cy/ oM 110 IIpaBaM dYeJIOBEKA HAPYMICHHS IOJ0MKEHUH
Koupennuu.

ITPABO

1. TIPEMIOJATAEMOE HAPVHIEHWME CTATEW 3 W 13
KOHBEHITHM

108. 3asBurens Kayosalcd, CCHUIASCH HAa HapymcHHS cTared 3 m 13
Konsennum, uro B cirejicTBEHHOM m3o0ngTope «Jledoprosoy emy He ObLTa
OKazaHa HeoOXoauMas MefHIIHCKas noMoldb. KpoMe Toro, oH Kanosaics,
YTO  YCHOBHS €ro  CONep)KaHH® B JaHHOM  H30IMTOpe  OBIIH
HecueopeunsiMi, 9ro 14 mroms 2003 r. emy ObUrH BBEIEHEI OYTEM
HEBEKIHH [ICHXOTPOIHEE IIpenaparh, 1 4To 1o $GakTy ZaHHOTO MHIIMACHTA
He GrUI0 mposeacHO 3 dexrTusHoro paccnenosanusg. Craren 3 u 13 rmacsar
CIETYIOLIEE:

Cratpa 3
«HukTO He [OIKEH TIIONBEeprarbed HHM  HOMITKAM, HH OecueloBeYHOMY HIH
VHIGKAIOMEMY AOCTOMHCTBO 00PaICHMIO HITH HAKA3aHUION.

Cratpa 13

«Kaxmenii, 4e TpaBa W CcBODOREL, NpPM3HAHAEE B HacToswed KoWeeHIMH,
HapyIeuD), ¥MeeT 0paso Ha DheKTERHOES CPEICTRC NPABOBON AIMMTEL B
rOCYI3PCTREHHOM Oprame, JaXe eCHH 3TC HapymeHHe ObLI0 COBEPIHEHO THUAMM,
JNeHCTBOBABIIAMY B O UIHATIEHOM KAJecTRE.
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A. MenunHckoe 06 cTy:KHBAHHE

109. Baactu Poccuiickoii ®ejiepaiiun  yrBEPKIAIH, YT0 3asABATEIL
noayyaal MEIAIHHCKYH TIOMOINb, COOTBETCTBOBABIIVIO COCTOSHHIO €T0
3710poBbA.  OH  PETYNSPHO  OCMATPHBAICS BPAYOM  CIHEICTBEHHOIO
M30IATOPA, @& TAKKE BpAYAME-CHSITHATHCTAMH, MPOMICI HEOOXOHMBbIE
MCHANMHCKAE  00CIIEIOBAHME,  TaKWE KaK  PCHTIEHOIOTHUYECKHE
0OCaeA0BAHNA M AHANM3EI KPOBH H MOYH, ¥ TTONYYAT JICUeHHE, CHEIHAILHOE
JHETHYECKOE NHTAHHE B BATAMMHBL 34 COCTOSHHEM €ro 3XOPOBBA CIEIHIL
MEIULPHCKAN IIEpPCOHAN; HA TPOTHKCHUM BCCTO NpPeOLIBAHMS 3adBHTENS B
CJIEJICTBEHHOM H30IIITOPE OHO OCTABAaJIOCH YAOBICTBOPUTENBHBIM. Bpaun
HE3aMEUIHTEIbHO PEarrpoBami Ha BCE €T0 JKANOOBI M BCE CHMITOMEL
obecneynBas eMy HeOOX0IHMOC JICUCHUE,

110. 3aspuTeas HACTAUBANT HA CBOUX KAI00ax.

111. Cya mamomuHaeT, 9TO, XOTA craTha 3 KoHBEH(MH HEe MOXKET OBITH
HCTOJIKOBAHA KAk ycTapasnusaiomas oldmyio o0s3aHHOCTh OCBOOOMKIATE
3aKHOYCHHBIX II0 MOTHBAM COCTOSHHS 3/I0POBBS, OHA4, TEM HE MEHEE,
BO3IaracT Ha TocyAapcrBa OO0sM3arTesbCTBO  3AlIMINATE  (PU3HUSCKOS
Oraronoryure A, JTAMCHHEX CROGOIEL, B TOM YHCIIC IIYTEM OKA3ZAHHS UM
TpeOyeMOH MeIUIHMHCKOH moMmommy (cM. moctaHowienns Cyaa 1mo Heinam
«Xynobun upotus Poccun» (Khudobin v. Russia), xanoba Ne 59696/00,
oyeKT 93, ECHR 2006-XI11 (Beiaepsxin), u «Mywusens npotus Dpanimm»
(Mouisel v. France), xanoba Ne 67263/01, nysxr 40, ECHR 2002-IX; u
noctarosnenre bonenoi ITanarer Cyna no aeny «Kymna npotue [Tonsmms
(Kudia v. Poland), xamoba Ne 30210/96, nyukr 94, ECHR 2000-XI). Cyxn
HEOJHOKPATHO YCTAHABJIMBAIL, YTO OTCYTCTBHC HEOOXOHMON MENUIIMECKOIT
IIOMOINH MO3KET COCTABIMTh OOpalllcHRE, NPOTHBOPEYAINee CTaTbe 3
Konuenmuu (cM., marpumep, mocTaHoBneHus Epponeidckoro Cyaa 1mo
nenaM «Benepcknii iporus HHonemmw» (Wenerski v. Poland) ot 20 susaps
2009 r., xanoba Ne 44369/02, nynkrsr 56—65; «[lomos mpotus Poccuus»
(Popov v. Russia) ot 13 mons 2006 r., skanoba Ne 26853/04, nyaxre 210-
213 u 231-237; u «Hepmepxunkuit npotas Ykpauusi» (Nevmerzhitsky v.
Ukraine), wxamoba Ne 54825/00, wnyaxrsr 100-106, ECHR 2005-11
(BBLICPKKH)).

112. Tor dakrt, 9TO 3aSBUTENL CTPATAT TACTPOAYOJCHHTOM, SI3BOA
TIBCHAITATHNCPCTHON KHIIKH, Te€MOPPOEM M TANCPTOHHMEH Kak J0 CBOEro
3aJepKanysd, Tak H BO BPEMsS COJEPKaHHS II0X CTpaXkedl B CIENCTBEHHOM
wzomsirope «JledoproBo», He ocmapeBaicsa. Takke He OCHAPUBAICH TOT
draxr, 910 317 32001eBAHHA IPOTEKANH V 3a4BUTENT B XPOHHUECCKOH, a He B
ocTpoil Gopme.

113. Ero MeOumuHCKAs Kapra CBU/IETEILCTBYET O TOM, YTO 3asBHTEIb
ORI OCMOTpEH BpauoM Cpazy XKe II0CHE 3aIe[uKaups, W 910 eMmy OBiIo
Oponncano nedende. [a NPOTSHKEHHMH BCETO CpoKa CONEpN.aHHsS O[O
CTpaxKe# B CleNCTReHHOM u3omsTope «JledoproBo» 3asgpuTeNs peryiaspHo
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obparmancs 3a MeIMIIMHECKOH TOMOIIBI0 W HONMydal ee. Ero Memspmickas
KapTa TaKXe CBUACTEIBCTBYET O TOM, YTO IPH KOKIOM €0 HE/IOMOTAHHH
OH OCMAaTpPHBANCSA BPAYOM, KOTOPBIM HA3HAYAN eMy NedeHwne. HeT HUKaKuX
OCHOBAHHWH II0JIaraTh, YTO MIPOBEIEHHOE NieueHAe OBUI0 HeHAICIKAIIM.

114. 3agBuTENb TakKe PETYISPHO OCMATPHBAJICS CIEIMANICTAME, B TOM
YHACHE W OHAOKPHHOIIOTOM, Cpa3y XE& TOCHe TOro, Kak ajMHHHACTPAIHH
CHE/ICTBEHHOTO HM3Q0JISITOPA CTAJ0 H3BECTHO O 3aKIOucHAH Bpada b.,
COTJIACHO KOTOpPOMY 3aiBHTENIF MOT CTpafaTk amadbeToM. TeM He Meree,
IHJOKPHHOIOT He 00HapYKUT ¥ 3asBHTES IpH3HakoB quadbera. [Ipu rakmx
obcrogrenseTBax Cyn cumraeT HeoDOCHOBANHBIME CCHUIKHM B Xalobe
3asBATENA Ha JieueHHe OoT nuMadera (CM. aHANOIWYHYIO MOTHBHPOBKY B
noctanopneuu Eppornetickoro Cyma ot 10 moms 2010r. mo xeny
«3axapkuH npoTuB Poccum» (Zakharkin v. Russia), wanoba Ne 1555/04,
nyHKT 137).

115. C y4eroM TOro, 9TO 3a COCTOSHMEM 3JI0POBbS 3aSIBHTENS BEN
HabnroAcHRe BPay, ¥ OH PEryISIPHO toxyyan nedexue, Cyji CAUTAET, YTO
HeoOXomuMad MEJIHITHHCKASA I[IOMOINb OKA3EBANACE 3as(BUHTENO HAa
TPOTIKEHEH BCETO CPOKA COJIEPIKAHMSL TIOJT CTPAKEH.

116. M3 BEIMIEH3OKEHHOTO CHCAYET, 9TO AdHHAL XKat00a SBIACTCA SBHO
ACOOOCHOBAHHON U MOUICKUT OTKIOHCHHIO B COOTBETCTBHH € IIYHKTAMH 3
4 crarey 35 KoHpeHnun.

Bb. Ycnosast cofepskaHis o cTpakeil H NpeafiojiaraeMoe BBeIeHue
ICHXOTPOXIHLIX NPeNapaToB

117. Yro kacaercs xanodel 3asBuTeNd HA NPEAHONATAEMOE BBEJCHHE
TICHXOTPOTHBIX TpernapaToB IyreM HHBeKnud, Cyi IIOBTOpSET, YTO B
POCCHIICKOM MpaBOBOM CHCTEME  IOIHOMOYHE CyAa II0 OTMEHE
TMoCTaHORIEHHsT 00 OTKa3e B BO3OYKICHUH YTONOBHOTO Jefla ABIACTCH
CYIECTBEHHOH TapaHTHEH 3alMuThl OT IIPOU3BONGHOTO OCYIIECTBIACHUS
CINCACTBEHHLIMH OpraHaMH CBOMX IOMHOMoumd. TakuMm  odpasom,
oOxanopanme B cydc o0med IOPHCIUKIMH OTKasa upokypopa B
OPOBEIACHUH paccliefOBaHAsS o KajlobaM Ha KecTokoe oOpalmeHwe
npencraeimsier coboit dp EeKTHBHOE BHYTPHTOCYIAPCTBEHIOE CPEIACTBO
[OPABOBOM 3aIMUATHL, KOTOPOE MOAIEIKHT MCUEPIAHHIO (CM. IOCTAHOBJICHUE
Cyna mo gmeny «benesurkuii npotas Poccem» (Belevitskiy v. Russia) or
1 mapra 2007 r., xamoba Ne 72967/01, mymxr 61). Cyx orMedaer, 4TO
3a9BUTENh He 00XKATOBAN B CyAeOHOM IIOPSIKE NOCTAHOBIECHHE IIPOKYpOpa
ot 8 derpana 2004 r. o TpexpalieHHH YIOMOBHOTO Aeia B OTHOWICHUM
corpymmukoe  ®enepanpuodi  cIyxObBl  OcszomacHoctn  Poccmiickoit
denepanuu.

118. C yueroM BBHIEH3NOXKEHHBIX coobpaxenuii Cyx cuuraer, dro0
KanoOBl 3agBHTEIS Ha NPeIosiaracMoe JKecTokoe O0palleHHe MOICKaT
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OTKJIOHCHHIO 110 IPHYHAHE HEACUSPIIAHNS BHYTPHIOCYNAPCTBEHHEIX CPEACTB
MIPaBOBOH 3alHTLL B COOTBETCTBUH ¢ NYHKTOM 1 cTathu 35 KoHBeHNHA.

119. Haxowen, Cyn #3y9En OCTaALHBEIE JKATOOBI 3agBHTCNR HA
HapynieHas crared 3 m 13 Koapepmun. OpHaxo, IPHHAMAS BO BHHMAHHE
BCE HMEIOLIUECA B €0 PACHOPIKCHUH MATEPHATEL, A TAKXKE KOMIIETCHITHIO
Cyna B OTHOIIEHWH YKa3aHHBIX a0, CyJ1 HPUXOJMT K BBIBOLY, YTO OHH
HE COZCpXKar MPHU3HAKOB Xakoro-nubo HapymleHHs mpaB H  ¢BOOOJ,
zakperieHEbix B Komeennmu u B [Ipotoxomax k mei. CrnenoBarelbHo,
JNAHBas JacTh 3KAI00BI IOANICKUT OTKIOHCHMIO KaK SBHO HEe0OOCHOBAHHAS
Ha OCHOBAaHWH NYHKTOB 3 1 4 craTeu 35 KoHBeHIHHA.

. IHPEMIIONAAEMOE HAPVYIIIEHUE TIVHKTA1 CTATBH S5
KOHBEHITMHA

120. 3agBHTeNns XKayIOBAICH, 4TO HA MOMEHT €r0 3aJep:KaHusd HAKAKHX
O0OCHOBAHHBIX NOJO3PEHHM B €ro NPHYACTHOCTH K IIPECTYIUICHMSIM,
BMEHEHHBIM €My B BHHY, HE€ HMenochk. OH cchUIalcs Ha MOAMYHKT «C»
nyHkTa 1 ctaTten 5 KoHBeHIHH, KOTOPHIH TTIACHT:

«1. Kaxnplii uMeeT mpaBo Ha cBO0OIY M IMYHYK HETIPHKOCHOBEHHOCTL. Hukto He
MOKET OBITE JHIEH CROOOABI MHA4e Kak B CHEIYIOMIHX ciaydqasx ¥ B NOPIIKE,
YCTAGHOBNEHHOM 3aKOHOM:

(c) 3aKoHHOe 3a/eP KANME HITH 3AKNIQUEHHe NOJ CTPaxXy JIHIE, MPOMIBEACHHOE C
TeM, d9TOGBE OHO MpejCTANg Nepe] KOMIETEHTHHM OpraHoM o O00CHOBAHHOMY
MOJO3PEHHK) B COBEPHICHWN [PABOHAPYLIEHUS WIX B CAYYAe, KOTAA MMEIOTCS
AOCTATOYHBIE OCHOBRHUA I1OJIATaTh, YTO HEOOXOAMO APeIOTBPATHTE COBEPILEHNE UM
NPaBOHAPYINEHAS BT OMEINATE €MY CKPBIThCS TIOC/E €70 COBSPHISHAS. ,.»

A, [lpuemireMocTh XKaJ100bI

121. Cya ortMedaer, 4Yro JIaHHad kKajoba He ABIICTCS  IBHO
HEOOOCHOBAHHOH IO  CMBICIY HOJUYHKTa «a» TIYHKTa 3  CTarhy 35
Konsermun. Cyx TakKe OTMEYAeT, YTO OHA HE ABIACTCS HEIPHEMIEMOH 110
KAaKMM-T500 HHBIM ocHoBaxusM. CIIeJIOBATENILHO, OHA JOKHA OBITh
MPH3HAHA IPHEMICMOH.

b. CymectBo Kano0nl

122. Bnactu Poccuiickoil Qexepalpn yTBEpKIaIH, 9T0 3a9BHTEIL OBIT
3aZepkad  Ha OCHOBAHHMH 9acTH Bropoi cratsM 91  Vronosao-
npolleceyabHOro Kojekca Poecuiickoit @enepanmu (eM. nyHrT 92 BhINIE).
Ha M™oMmenT ero 3adep)kaHHMs CTOpPOHa OOBHHEHHS pacrojaraja
MOKA3aHMAME CBUACTENICH ¥ APYIHMH MaTepHANaMH, MOATBEDIKIAONIUMHE
€ro MPHYACTHOCTH K BMEHEHHBIM €My B BUHY HpectymwieHmaM. (CTopoHa
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OOBHHEHMS NPEICTABIHUIA 3TH MATEPHANbl BO BHYTPUIOCYJAPCTBEHHEBIC
Ccyael. B GacTHOCTH, OHa NpencTapwia NPOTOKOIBL OCMOTPOB MecTa
IIPECTYILICHHSA, SKCIEPTHOES 3AKITI0UCHHE M MOKa3aHus cemMu ceujerenci. C
YYeTOM THKECTH [PEeCTYIUICHHWH, BMEHCHHBIX B BHHY 3asdBHTEINO,
HeoOXOJAMOCTE B 3aKIIOYEHHH €r0 107 CTPaKy ObLIa OUEBMIHOM, TAKHM
0bpaszoM, ero 3afepikanue ObLIO HPOU3BEICHO ¢ CODIIOIeHHEM TpeOoBaHHIH
MOJHYHKTA «c» MyHKTa 1 crareu S Konseniyy,

123. 3agsurens yrBepxIal, 9T0 CTOPOHA OOBHHEHHS HE MPCACTABRIIA B
bacMmanspii  padoHHBIT Ccyx T. MOCKBBI HHKAaKHX JOKYMEHTOB B
MOATBEPKACHAE UMEBITHUXCSA B OTHOMECHHH Hero nmonospenuii. OH cocnascs
Ha IIPOTOKON CyAeOHOTO 3aceNanus, cocrospuerocs 21 wions 2003 r. (cMm.
IYHKT 9 BeONE), B KOTOPOM ObUIM IIEPEYHCICHBl BCE MOKYMEHTBL,
PacCCMOTPEHHBIC B CYASOHOM 3aCeaHiu, HO IIPY 3TOM HE OBLTH YIIOMSHYTHI
IIPOTOKOJIBI OCMOTPOB MECTa INPECTYIUICHUS, IKCIEPTHOS 3aKTOUYCHHE H
NOKa3aHis CBHJETENEH, Ha KOTOPHBIE CCHUIANOCH TOCYAApPCTBO-OTBETYHK.
Bnacta Poccuiickoii @enepanini He IpeCcTaBHIH TAKXKE ITH JIOKYMEHTHI B
Cyn. 3agButentd, KpoMe TOIO, YTBEpKIAl, UT0 YHOMSHYTOTO BIACTIMH
Poccmifckoli Defepaliiel SKCIEPTHOrO 3aKTIOYCHHS HUKOIIA He ObUIO B
Marepranax jaena.

124. Cyn noeropser, 4ro «o00OCHOBaHHOCTE» TOJO3PEHHSA, HA
OCHOBAaHHM KOTOPOrO IOJDKHO IIPOM3BOIMTLCA 3afCpiKaHHe, SBISCTCS
BAKHOH YACTBI0 TApaHTHH 3aIIUTHL OT IIPOH3BONBHOFO 33/ICPIKAHHS HIIH
3aKJOOUCHES TOJ CTPaXy, YCTaHOBICHHOH NOANVHKTOM «C» DYHKTa 1
cratbu 5 Koupeniun. HeoOXouMo Hamv@e oNpeAeneHHEIX (PaKTOB HIIH
HH(pOpMaIEH, KOTOpEe yOed Obl 0OBEKTHBHOTO HAOMIONaTeIs B TOM,
YTO 3aUHTEPECOBAHHOE JIMII0 MOIJIO COBEPHIHIL HPECTYIUICHHE, TIPH 3TOM
PETICHHE BOIPOCA O TOM, UTO MOXKET CUHTATECS OOOCHOBAHHEIM, 3aBHCHT
o1 Beex obcrosTensers Aena (M. ImocTaHoblIeHms Cyza 1o aeny «O’Xapa
upotus Coenunennoro Koposesersa» (O 'Hara v. the United Kingdom),
sxanmoba Ne 37555/97, mynxr 34, ECHR 2001-X, a rakke 110 aeny «®oxc,
Kommibenn u Xaprim npotee Coemgunennoro Koponescrsa» (Fox, Campbell
and Hartley v. the United Kingdom) ot 30 asrycra 1990 r., Series A Ne 182,
crp. 16, nyaxr 32), daxrel, BBIBHBAOIME TOAO3PEHHE, HE IOKHEI
00namaTh TOH ke CTENEeHBK) YOeMTEIBHOCTH, KaK Te, YTO HEOOXOIHUMDI I
000CHOBAaHAS OOBHMHHUTEIBLHOTO TPHTOBOP2 WM NAKE N [IPeTbIBIICHHS
OOBHHEHUS — CICAYIOINETO 3Talla B MPONECCE CICACTBHA MO YIOJXOBHOMY
Jeny. Lens opUOHanLHONO paccae0BaHus B CoIepKalMs TTOX crpaxei u
COCTOMT B TOM, 4UTOOBI IOATBEPIHUTE WM pPABEATh KOHKPETHBIE
MOJIO3PEHUs],  MOCIHYKUBIINE  OCHOBAHMEM Ui 3aJepXkaHust  (CM.
rioctagorieane Cyna o neny «bpoyras u apyrie npotue CoeaHEHHOTO
KoponesctBa» (Brogarn and Others v. the United Kingdom) ot 29 noabps
1988 r., Series A Ne 145-B, ctp. 29, mynxr 53, a Taxke no jeny «Moppei
mporue Coepuuenroro Koponesctsa» (Murray v. the United Kingdom) ot
28 oxTalps 1994 r., Series A Ne 300-A, ctp. 27, nyskT 55).
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125. O6pamascs k obcrostenberraM HacToamero aena, Cyz oTMedact,
HTO B NPOTOKOJIE 33JIEPXKAHUS 3asBUTENS OBUI0 YKa3aHO, YTO MOJI03PCHAC B
OTHOINCHHMH HETO OCHOBAHO Ha I[OKA3aHMAX CcBUAeTeNnelt m  «ipyrux
MaTepuanaxy» (CM. IYHKT 7 BeIIe). B nporokone He ObUIO YKa3aHO HAKAKOH
JIOTOJIHHTEIEHOH HEQOPMAITHE O (haMUIHIX CBHICTENCH, COACPKANHE HX
IIOKA3AHMH MITH XapakTepe W COACPKaHHH «IpPYTuX MaTepuanop». Jannas
undopmanys He ObUla TpeACTaBicHa W B bacMammnii palloHHBH Cyn
r. MOCKBE], KOTOPBIA BBIHEC NOCTAHOBICHUE O ZAKTIOUCHHE 3a4BHTENS 110
cTpaxy. JleHCTBATENEHO, ®W3 IPOTOKONA CYACOHOrO  3acelqaHms,
cocrogsierocs 21 mroms 2003 r., cneayer, 9TO TPOKYPOp OTKazaics
IPeNBIBATH JOKYMEHTEL, CBHACTEIBCTRYIONIHE O HAIMYHY OO0OCHOBAHHOIO
TIOJIO3PERUS B OTHOINIEHHUH 3asIBHTEIIA, COCTaBIIHCH Ha
KOH(QHACHIHATEHOCTE paccienopanus. CBumerend B cynebHOM 3acelaHnn
HE JOUpPAINMBAINCH, H  COHHCTBEHHBIMH JOKYMEHTAMH, KOTOPLIE
paccMOTpel ¢y, OBIH TPOTOKON  3aJIEDaHHMS, ITOCTAHOBIICHHE
BO30YKISHHH YroJOBHOro fena 1o (axram yOHECTB, TPOTOKON HONPOCa
3aABHTECN, €r0 CBHACTCIBCTRA O POXACHAH W Opake H MeIHIEHCKHAES
CIIpaBKH (cM. IOyHKT 9 Bomie). HHKakux ApyrEx HOKYMEHTOB, KOTOPBIE
MOTTH OBl OATBEP/IUTH OJA03PEHHE B OTHOMIECHHH 3aABHTEIS, B PAHOHHBIA
Cy 1pejicTarneHo He Obio. TeKCT TOCTAHOBICHHS O 3aKIMIOUEHHH IO
cTpaxy or 21 mrond 2003 r. Takke HE COACPHKUT HUKAKHX YKA3AHHI HA TO,
9YTO CYIOM OBLT PacCMOTPEH BOHPOC 00 «0OOCHOBAHHOCTHY» HMOJO3PCHUI B
OTHOWEHWH 3asBuTes. [Ipr Takux obcrogremmersax Cya MoKeT TpHETH
TOJIBKO K TOMY BBIBOAY, uTOo bacmanHBIM paifionusmv cysoMm r. MoCKBBI
NIpoBepKa 00OCHOBAHHOCTH IIOJIO3PEHHS HE TIPOBO/THIIACK,

126. B 10 xe BpeMss CyZl OTMEUAET, UTO YTBEPIK/ICHHE 3ASBUTEILL O TOM,
YTO ero 3aJep:Kajue He OIIPaBAbIBAIOCE IOA03PEHHEM B TOM, 4TO OH
COBEPINHM IpPECTYIUIEHHE, KOTOpoe HMeNno OBl Hox coboll pa3zyMmHbIC
OCHOBaHHA, OBUIO PACCMOTPEHO B KACCAIMOHHOM TIOpPSAKE CyaeOHOM
KOJUIETHEH 110 YTONOBHBIM JeilaM MOCKOBCKOTO TOpPOACKOro  cy/a.
Kaccarmaonnoe onpenenenane ot 15 mronst 2003 r. cBHASTENRCTBYET O TOM,
YTO AOKYMEHTHI, TIOJTBEPKIAOINHE NOO3PSHAC B OTHOIICHHH 3asBHTEIS,
OBUTH IIpEACTABICHE] IIPOKYPOPOM B CyZ KACCANMOHHOM HHCTAHIMH (CM.
nyskT 1212 seone). Kak ykazama snacta Poccuiickoiit Pejiepanuu, JaHHbIE
JOKYMEHTBI BKJIIOUATH B ¢€0sd OPOTOKOIBI OCMOTPOB MECTA LPECTYILICHUS,
SKCIEPTHOE 3aKIIOUYCHHE H ITOKA3aHHS CEMH cBUeTeNel (cM. myHxr 122
BRINIC). 3agBuTelh He JKaloBaldcsi HA TO, 9TO €ro  3allATHHKAM,
YY9ACTBORABIIUM B 3aCCHAHHH Cyla KacCAUMOHHON HHCTAHIME, He OBLT
TpeIOCTARNEH IOCTYH K 3THM JOKYMEHTAM, WIH UTO OHH OLIIM JMISHS!
BO3MOKHOCTH ONPOBEPTHYTH HMX coiepxanue. Maxr mnpencTapieHus
JOKa3aTCNBCTR ¥ BANMYHA ¥ 3aIBHTEI BOSMOXHOCTH MX OCTIOPUTH CICIYET
PACHEHHMBATH K4K BaXHYIO TapaHTHIO 3aMUThl OT NPOH3BOILHOIC
3ajiepkalns  (CM. AaHAJOTHYHYIO MOTHBHPOBKY B BHIMICYKA3aHHOM
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nocraHorieHuH Cypa no  geny «0O’Xapa mporus  CoenuHeHHOTO
KoponerctBay, myskr 38).

127. Kpome TOro, BaXKHO OTMETHTE, YTO CYj KaCCAIIHOHHOH MHCTAHIHH
PacCMOTPER UPEJICTABIICHHEIE eMy JOKa3aTENbCTBA M [IPHHIEN K BBIBOAY O
HATIYAE AOCTaTOUHBIX OCHOBAHMI TIOH03PEBATE 3asBUTENsS B yOHHACTBE
{cM. mynkr 1212 peime). Xorg Cyji HaxouT AOCTOHHBIM COXAJICHHAS TOT
(hakT, 9TO pemieHMEe KaccauHOBHOH HMHcraHmup or 15 wmrwons 2003 r. me
cofepKano TMOAPOOHOrO ONKCAHHS M aHaiW3a J0Ka3alelIbcTB, HAa
OCHOBAHMH KOTOPHIX OB ¢jiejIaH DTOT BLIBOJ, OH HE BHAWT IPHUUH S
COMHEHHU 10 TOBOJY JAHHOI'O BHIBOJA. 3afBHTCHH, KOTOPBII CBENl CBOIO
*Kajnol0y X HejAocTaTKaM  pa3z0duparenscTsa [0 JeNy B Cyde NepBo
HHCTAHIFE, HE YTBEPMIIAN, YUTO JOKa3aTeNnbCTB, NMPE/CTABIEHHBIX B CYI
KaCCAHOHHON MHCTAHIMY, OBbLIO HEJOCTATOYHO /Ul TOI'0, YTOOBI JIOKAa3aTh
(hakT HATHIHS B OTHOIICHHWH HETO 000CHOBAHHOIO TIOIO3PEHUS,

128. C ywerom meomeusioxkendoro Cya ybexaeH B TOM, UYTO B
OTHOINEHHH 3asBUTEJII MOXHO YTBEpKIaTh, UTO OH ORI 3afcpikan o
3AKIOYEH ITO/l CTPAXy M0 «0OOCHOBAaHHOMY IOJO3PEHHIO» B COBCPLIICHMH
TIPECTYIUICHHS YO CMBICHTY TOITYHKTA «c» IyHKTa |1 crarhn 5 KoHBeHLHH.
COOTBETCTBEHHO, 10 HACTOSINEMY /ISy He ObUIO JIONYIIEHO HAPYIHIESHUS
nrannoro nonoxenns Konsennys.

III. UPEJIIONATAEMOE HAPVIIIEHWME TIYHKTA3 CTATBUS
KOHBEHIIUHA

129. 3ageHTens TAKKE JKATOBAICA Ha HapyllcHWE €ro OpaBa Ha
cymebHOe pa3bupaTeNbCTBO B pasyMiBIi  CpOK, VYTBEpKIas, 4YIO
OOCTAHOBJIEHHS O 3aKIMIOUCHHUM €ro IIOI CTPaXy HE HMENM Ion codoi
NOCTATOYHELIX OCHOBaHWH. OH coehnasica Ha NyHKT 3 crathd 5 KoHBeHINH,
KOTOPBLIA TIIaCHT:

«Kaxaplil safepkaHHBIA MIA 3AKIFOYCHHEBIH TON CTpaxy B COOTBETCTBHH C©
MOFTOYHKTOM «C» IYHKTa | HactosimeH cTarbd <..> HMEET NpaBo Ha cynebHoe

pasOupaTe hCTRO B TCUYCHME pPA3yMHOTO CPOKa WIM Ha OCBOOOXKICHUE IO Cyda.
Ocroboxnenne MoxeT ObITh O0YCIOBIICHO IIPENOCTABNCHAECM FapaHTHil ABKH B CYA».

A. TIpuemMiieMOCTS sKAT005I

130. Cyn orMeuacT, YTo JagHAd Kamoda He ABIIETCAd SABHO
HeODOCHOBAHHOM KO CMBICTY MOJIIYHKTA «a» IIYHKTa3  CTarhd 35
Koupenmun. Cyz Taloke 0TMEYAET, YTO OHA HE ABISCTCS HENPHEMIEMOit ITo
KaKUM-TTHO0 HWHBIM OcHOBausM. CIe0BATENIGHO, OHA JIOJDKHA OLBITH
TPHUIHAHA NPAEMIIEMOM.
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b. CymecrBo Ra;10051

131. 3asBurenb yTrRepxaN, YTO BHYTPHIOCYIAPCTBEHHLIE CYIBI HE
OPHBEIIH «CYUIECTBEHHBIX W JOCTATOYHLIX» OCHOBAHUH /IS COMEPIKAHHMS
ero noj crpaxel. OHE OpOUTBU CPOK COJIEPKaHAS €ro o) CTpaxkel Oe3
YKa3aHHs Ha CYIIECTBOBAHUE KOHKPETHHIX (AKTOB B MOAKPEILICHAS CBOCTO
BEIBOJIA O TOM, HTO OH MOXET CKDHITECSI, BOCHPCISITCTROBATH
pPacCIeIOBAHHIO  JeNa WIM TPOXODKHTE  3aHAMATHCH  IPECTYITHOM
JearenbHocTeio. 1Ipu 3TOM Tak w He OBUTA H3yUeHA €0 NHUYHOCTL, U HE
OBUIO MPHUHATO BO BHUMAOHE €ro ceMeliHoe mojoxedue. [1o ero MECHUIO,
TOT (baKT, 9TO Y HEro €CTh JKeHa ’ TPOC ACTEH, H YTO BCE €0 POACTBEHHUKH
OpOoXMBaAlOT B PocCHMHM, WCKIMOUYAN ONACHOCTh TOrO, YTO OH MOXKET
CKPBITECAL.

132. Bnacra Poccuiickoil @eaepanun yIBepKIaH, YTO MOCTAHOBIEHMS
0 3aKMHYEHHH T0J CTpaxy OBUIM BBIHECCHHI, IVIABHBIM 00pa3soM, Ha
OCHOBAHHM TKECTH BMEHCHHBIX 3agBATENI0 B BUHY [IPECTYILICHHI.
BHyTpurocynapCTBeHHEIC CYABI TAKKE COCIATACH HA ONACHOCTEH TOTO, UTO
OH MOXET CKPHITECS M OKA3aTh NaBlcHHC Ha camjeTenct. Cymsl YUIH, IT0
3asBUTEND ABIACTCS OBIBIONAM HAaYaIBHUKOM Ciyxk0Opl Gesomacmoct OAQ
«HK “FOKOC™», wro y Hero mmeercs ONBIT MPOBEICHHA CICICTBEHHBIX
MeponpUATHIA Onaropaps ero npenbLrynied pabote B coencny0ax, v 9ro v
HETO eCcTh 3arpaHuusbii macmopt. llocne u3ydeHHd MHYHOCTH 3asBHTEN
TIPOKYpOp H CYABH VOCOMIIACH B TOM, 9TO OH MOMKET CKPLITLCA HIIL
VHUYTOXKHTE JOKazarellbeTBd. COCTOSIHME €0 30POBBS H €ro ceMeinoe
TIONOXKEHUE HE APEIVITCTBOBAMH 3aKMIOUEHHIO €r0 1o crpaxky. Takum
0o0pa3oM, coJepXKaHWE 3agBHTENS IOJ CTPAKEeH OCYIECTBIUIOCE B
COOTBETCTBHH C TpeOoBaHUIMH MYVHKTA 3 ¢1aThi 5 Konsenuuu.

133. Cyn otmenaet, gro 19 urons 2003 r. 3agBHUTEIS OBUT 3aKIFOYEH IO,
crpaxky. 30 mapra 2005r. ORI BBIHECEH OOBHHHMTENHHBIA MPHTOBOP.
CooTBeTcTBEHNO, TOATIEKANINE PACCMOTPCHHIO IEPHOJ IJIMICI CBEIIIC
OJHOTO Tojia U JCBATH MECSIICB.

134, Cyn yxe ycrabnOBHI, HTO COJICPIKAHUE 3AMBHTEIA MO CTpaxcH
HEPBOHAYAIBHO ONPABBIBANOCE HAJIKMYHEM O0OCHOBAHHOTO [OJO3PCHUS B
€r0 IPHYACTHOCTH K HECKOJNbKHM yOWHcTBAM H K NOKYUICHUAM HA
yOmicTea (cM. mynkT 128 Benne). CyI NOBTOPSET, 9T0 HPOIOIIKAIOHIEECS
Hamriue o0OCHOBAHHOTO IONO3PEHHA B TOM, UTO 33CPIKAHHBIH COBEPIIHII
NpPeCcTYIUICHUE, SBISETCS YCIOBUEM Sine qua non 3aKOHHOCTH IIPOjLTEHYs
CpoKa coepxaHus muua non crpaxei. Tem He MeHee, Mo HCTEYeHHH
OIIpENICICHHOr0 CpOKa OJHOIO TAKOTO IOJO3PCHES YiKe HefocTarodHo. B
Takax cuygasx Cyn JO/DKEH YCTaHOBHTL, HMEHChH JIM HHBIE 3aKOHHEIE
OCHOBAHUS, BBUIBHHYTBIC CYINCOHBIMH OPraHaMH, KOTOPHIE NO-HPEKHEMY
OORBONANN ORI UM OPOILITE CPOK JUINCHHY c¢Bobomel. Ecnm takue
OCHOBAHHA SABIANMCH «CYIIECTBEHHBIME» H «I0CTATOMHBIMEY, Cy/T JIOJDKEH
TAKKE YCTAHOBMTH, IPOSBHIHN JH KOMIICTEHTHBIE HAIHOHAIBHBIE OPraHbl
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BIaCTH  «OCOOYI0  PaYWTENLHOCTE» OpPH  NPOBCACHHH  CyAeOHOTO
pasOmparenseTea (cM. noctaHoBlenue Bonsmod [lanare Cyna mo meny
«Jlabura mporur Wramww» (Labita v. Italy), xanmoba Ne26772/95,
nyHkTEl 152153, ECHR 2000-1V).

135. BryrpurocymapcrseHBeie CyAB HOCICIOBATENLHO CCBHUIAIMCH Ha
TDKECTh MPECTYIUIEHHWH, B COBCPMICHHH KOTOPLIX OOBHHSUICS 3dSBHTEN,
KaK Ha OCHOBHOH (axkTOp npe OIEHKe OMACHOCTH TOTO, 4TO 3aiBHTENb
CKPOETCH, IPOACIDKHT 33aHHMATBCS TPECTYIHOH JNeATEILHOCTLIO WM
BOCOPEOATCTBYET  OTIIpaBHeHHIO  Ipasocyrus. Cyao  HEOHHOKpAaTHO
MOCTAHOBIIAN, YTO, XOTH THKECTh TIPO3MINEr0 HAKA3aHWA ABIAETCS
CYIIECTBEHHBIM ~ (JAKTOPOM [PH  ONCHKE ONACHOCTH  COBEPIICHHS
obBHHEMBIM 100cra HIM TOBOTO  IIPECTYILIEHHS, HEOOXOIHMOCTD
IIPOJUICHHS CPOKA JMITICHHS CBOGOBI HE MOXET OLIEHHBATLCH € YHCTO
a0CTpakTHOH TOUKH 3peHHs, ¢ YYeTOM OJHOH TONBKO TSXKECTH
npectymnenuus. [pojuienue cpoka cofepxkaHus ION crpakeil Takxe He
JOJDKHO NPEABOCXHINATL HAKa3aHHe B BHUJE JHIICHHS CcBOGOIBI (CM.
nocranosnenus Cyna no genam «Jlerense mporus Dpaunmus (Letellier v.
France) or 26 mons 199171, Series A Ne207, nymxr 51; «[lanuesxo
npotaB Poccuw» (Panchenko v. Russia) or 8 ¢espans 2005 r., skamoba
Ne 45100/98, mysxt 102; «l'opan nporue [omsum» (Goral v. Poland) or
30 oxtadps 2003 r., xanoba Ne 38654/97, nyukr 68; u «miikos npoTus
bonrapun» (llifkov v. Bulgaria) ot 26 arona 2001 r., xanoba Ne 33977/96,
myHKT 81).

136. En@HCTBEHHBIM. OCHOBAHMEM Ui DPOJUICHHS CPOKA COMEpIKAHHMA
3agBUTENA NOJ crpakedl OpLIO. TO, 4TO OH pabotam B cmeucayxkOax W B
CBA3H € OTHM OONZNai TEXHU4ECKAMH HABBIKAMY, IIO3BOISBIIHMH €MY
BOCHPEHSTCTBOBATh  PACCNEJOBAHHID  NENa  IYyTeM  YHHUTOXKECHHS
JIOKA3aTCNRCTE MIE OKA3aHud BAWIHMS HA cBHmeTened (cM. mymkr 18
Benne). CyJ ¢ caMoro Havama OTMEUAeT, 910 BHYTPHTOCYAAPCTBEHHBIE
Cy/bI HE YyKa3aiM HHKakoro ¢akropa, CBHAETENBCTRYIOUIETO O
(haKTHYECKOM HATHYHM YKa32HHOH HMMH OMACHOCTH, IOMUMO HEACHOMH
CCBUIKM HA HEKHME TEeXHWYECKME HAaBBIKH, KOTOPRIMH MOr 001aIaTh
3aguTens, OHH He OOBACHHIH, KaK HMEHHO 9TH HEYKA3aHHEBIE
TEXHHYCCKAC HABBIKM MOTJIH IIO3BOJIUTEL EMY YHUUTOMXKMTH JOKA3aTCILCTBRA.
BuyTprrocyaapcrBeHHBIE CYABl TAKXKE HE PACCMOTPENIH €ro JOBOX O TOM,
9TO0 OH HE MOI' 0Ka3aTh BIMSAHHS HA CBUJETEIeH, IOCKOIBKY BCE OHH
HAXOIMIIUCH TIO]T CTpaKEH (CM. IYHKT 22 BrIie).

137. Uexons u3 storo, Cys HPH3HAET, 9T0 OPTAHEL BIACTH MOTYT CYECTh
HeOOXOIUMBIM JIEPXKATh HOJO3PEBAEMOr0 B TIOPEME, IO KpaiiHel Mepe, B
Hadalne  paccluelOoBaHHA, JUIA  TOTO, 9TOOBI  MOMENIath €My
BOCIIPEIATCTROBATE PACCHENOBAHHIO JIeTa, OCOOCHHO B CIIOKHEIX JIENax,
MONOOHEIX — HAcTOSOICM: Jeity, KoTopeic TpeOyHT  IpOBREICHHS
MHOTOUHCIICHHEBIX ~ TPYIHOOCYIIECTBHMEBIX — IpoBepoK.  OIHAKO B
JONTOCPOUHOH  nepcIleKTHBe — TpeOoBawwii  pacclemoBaHms  yike
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HEIOCTATOYHO AL TOI'0, 4TOOR 0O0CHOBATE IIPOUICHAE CPOKA COACDIKAHTS
IO/ CTPaKCH: IPH HOPMAILHOM pa3BUTHH COOBITHH npeamonaracMele
PHCKH IOCTEICHHO YMEHBIIAOTCI [0 MEpPe TOro, Kak MpOBOASTCS
IIPOBEPKH, QHKCHPYIOTCS CBHU/CTENBCKHE NOKA3aHHA, H COOHMPAIOTCH
JOKa3aTebCTRA. Taxum obpazom, CCBIKA Ha ONacCHOCTh
BOCHPEHATCTBOBAHMS ~ HPOH3BOICTRY 1O [Ny CTAaHOBATCH  MeEHee
aktyanbuO#. llocme zaBepriienwst paccnejoBaHds ee  MOXKET OBITL
HENOCTATOYHO JUIA TOTO, YToOBI OHA caMa o cebe mepeBelmBana Iparo
3a8BUTENS HA CYJONPOH3BOICTRBO B pa3syMHLIH CPOK MIIH Ha OCBOOOMKICHHE
1o cyaa (cM. noctanoBlerus Cyna no aenam «Kemmarn npotus Opasimm»
(Ne I uNe 2) (Kemmache v. France (no. 1 and no. 2)} or 27 sos6ps 1991 r.,
myskT 54, Series A Ne 218; «Kuoot nportus benbrum» (Clooth v. Belgium)
ot 12 mexadbpg 1991 r., Series A Ne 225, nyukrsl 43-44; «W. mpoTus
Hlseitnaprmas (W. v. Switzerland), ot 26 siusaps 1993 r., Series A No 254-A,
nyeKr 35; «/{e66yd on xe Xyccelinn Amn nporus Opamua» (Debboub
alias Husseini Ali v. France) ot 9 Hos0ps 1999 r., xanoba Ne 37786/97,
nyekT 44; 1 «Kokomxmrea npotus Poccuu» (Kokoshkina v. Russia), ot
28 mag 2009 r., xanoGa Ne 2052/08, nyuxr 79). Cyx cudraer, 9ro, gaxe
€CIIM  TIPEIIONOXKUTHh  HIHAYAIBHOE  CYHIECTBOBAHHE  OIACHOCTH
BOCIIPEITISITCTROBAHMSA TIPOU3BO/ICTBY 110 JIeNy, Toce cOopa I0Ka3aTe/IbCTR,
JIOIpOca CBUJIETENICH ¥ 3aBEPIICHHS PACCICNOBAHMSA OHA VIKC HE MOINA
cama 1o cede OompaBABIBATE HPOJICHHE CPOKA COACPIKANMS 3aABHTENS TI0/1
CTpaKeH.

138. Huxakux Jpyrux OCHOBAHHH BHYTPUIOCYJI@PCTBEHHEBIC CYIBI HE
npueend. Brnactu yTBepkOanw, YTo 3adBUTENbL OLUT OXapakTepu30BaH
OTpHIATETLHO, X UTO Y HEr0 HMeJIcs 3arpaHudubii nacriopr. Tem He MeHee,
Cyny Her HeoOXOIHMOCTH YCTAaHABIWBAThL, MOTIE JIH 3TH OCHOBAHHS
ONpaBABIBATE LPOUICHHE CPOKa COJACpIKAHUS 3asiBHTENs MoA cTpaxed. B
Cro 3afadqy ue BXOAUT MoAMeHa coOOH TocyJapCTBEHHBIX OPraHOB,
MPEHABIIUX peIIcHUEe O COACpPXNKAHHH 3adBHTCNS [0/ CTPaKeH, WM
NpoBeAeHHEe CODCTBCHHOTO aHanu3a (PakTOB, CBHUACTCIBCTBYIOINMX B
MONMB3Y COACPKAHMS IIOZ CTPAXKEH MM MPOTHB HEro (CM. IMOCTAHOBIIEHHE
Cyna no neny «Hukonos mpotus boxrapums (Nikolov v. Bulgaria) or
30 smaps 2003 1., sxkanoba Ne 38884/97, nymkr 74, a Take
BEIMIEyKAa3aHHOE nocTaHopnenne Cyna no jgeny «Jlabmura mpotus Mrammm»,
oyaxkT 152). OtoT 7oBOA OBII BIEPBHIE BHIIBHHYT B XOAC pazOHpaTe/ILCTRA
B Cyae, 1 BHYTPUTOCYIAPCTBEHHEIE CYABI HUKOTA e YIIOMHHAIIA O HEM B
CBOHX PEelICHHAX.

139. Cyn tagoxe 0TMEHaeT, 9T HOCHE TOrs, Kak B wioHe 2004 r. neno
OBLIO TepefaHo B CYHO ATA PacCMOTPEHHS, Cy/ TIepBOM HHCTAHIME
HCHONB30BAN JUIs MPOJUICHUS CPOKa COICPIKaHWs 3asBHTENS H APYIOro
OOBHHAEMOr0 IIOJ CTPAXKeH B XOi¢ NPEABAPUTEIBHOIO CHEACTBHAL OOHY H
TY K€ KpPaTKylo (QOpMYTUPOBKY 0e3 Hojpo0HOro ommcaHus MX IHYHOH
curyanun. Cyn yke YCTaHABIMBAN, YTO ITPAKTHKA BELIATH PAcTIOPSIKEHUH O
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3AKIFOYMEHUHA  [0JI  CTIPaXy B  OTHOIICHWA HECKOJBKHX JHIl  Oe3
HHIMBHIYaNbHOM OLEHKH OCHOBAHWH JII COJCPMKAHMS 110J] CTpaxed B
OTHOUICHHN KKIOTO 34JIEP>KaHHOr0 caMa 1o cebe He COOTBETICTBYET
TpeboBanmaM myokra 3 crared 5 Kospepuws (CM. IOCTAHOBICHHS
Espomeiicxoro Cyna no menam «JI{ermox mnporis Poccun» (Shcheglyuk v.
Russia) or 14 jexabpa 20061, xamoba Ne7649/02, wuynkr 45;
«Kopuyranosa npotus Poccum» (Korchuganova v. Russia) or 8 wioHs
2006 1., >xamoba Ne 75039/01, nyrxr 76; u «Jlonrosa npotus Poccuu»
(Dolgova v. Russia) ot 2 mapra 2006 1., xanoba Ne 11886/05, myHxr 49).
IlponsieBas cpok cozepkaHusl 3agBUTENA IOJ, CTpaXell mOCPeACTBOM
BBIHECEHHS ITOCTAHOBJIEHHMH O 3aKMOYCHUH [OJ CTPAXKY B OTHOINCHHH
HECKOJIBKHX JMIl, BHYTPUTOCYZAPCTBCHEHBIE BIIACTH HE YWIH HOJDKHBIM
00pazoM eTo HHIHBALYATbHEIE ODCTOATEIIBCTRA.

140. Haxonen, Cyy1 oTMeuaeT, 4TO [pH PEIUCHUH BOIPOCA O TOM,
TIOIUTEXKAT JIH JIALO OCBOOOK/ICHHIO, HIIH €r0 BCOOXO0IAMO COMCPMATh 110/
CTpaxkeH, CyJpl 00s3aHB — B COOTBEICTBHH C IYHKTOM 3 CTarh# 5
KonseHpy — paccMOTPETh aTbTEPHATHBHEIC MEPHI 00eCIeYeH st eTO SBKH
B cyX. JlagHOE NonoxkeHne KOHBEHITUA He TONBKO POBO3TIIAMAET MPABO HA
«cyneOHOe pa3OHpaTEensCTBO B TEYCHUE PAasyMHOIO CPOKA MIA HA
0CBOOMKICHHE JI0 CY/a», HO TAKKE YCTAHABIMBACT, YTO «OCBODOMKICHHE
MOKET OBITh 00YCIIOBIIEHO IIPEIOCTABICHAEM IAPAHTANR SBKH B CYX» (CM.
nocra”HopiaeHue Esponeiickoro Cyza ot 15 despans 2005 r. no peny
«Cynaoits npotas Dctomum» (Sulaoja v. Estonia), xamoba Ne 55939/00,
NYHKT 64 in fine, a Tawke nmocranoBnenue Cyna mo jieny «SIOToHCKMM
mporag [omemm» (Jablonski v. Poland) ot 21 gexa6pa 2000 r., xanoba Ne
33492/96, mynxt 83). B nagHOM cnydae CyIOBl TAK W HE PACCMOTPEIH
BO3MOKHOCTE 00ECTIeUeHUs SBKH 3agBHTEI HMOCPECTROM HCIOIL30BAHAL
Oomee MITKOH MEpEL IIPSCEUYCHHA, XOTS OH XojJaraicTBoBal of
OoCBOOOXKIEHUH IO 3aJ]0T, M 33 HEro TFOoTOBR ObUI JaTh JIHYHOE
OOPYUHTENECTBO  JenyTar  locymapcreennoit  Jdymer  Poccmiickoii
Depepalyn.

141. Cyx HeoAHOKPATHO YCTAHABIHABAN HapyUICHHE IYHKTA 3 CTATHH 5
Konsennuy B Aenax IMpoTUB PoccHy, B KOTOPEIX BHYTPHTOCY/IAPCTBEHHBIE
Cy/sl TIPOJUSUIA CPOK CONCPIKAaHMS 3asBUTCHeHM 10 CTpaKel, CChUIAACH
OPSHMYINIECTBEHHO HA TSDKECTh BMEHEHHBIX B BHHY HPCCTVIUICHHH ¥
HCIONE3Yd CTAHAAPTHYIO HOPMYIUPOBKY 0€3 pacCMOTPEHESI KOHKPETHBIX
($axToB ¥ BO3MOXHOCTH HPHMEHEHHS lbTEPHATHBHBIX MSP IPCCCYCHHS
(cM. BEmIeyKazaHHBIE NTocTaHOBNIeHU Cyjaa no aeny «beXeBHUKAN HPOTHB
Poccnu» (Belevitskiy v. Russia), nmyskr 99 u pance, u «XynoGun UpoTHB
Poccrmu», myakr 103 m nanee; mocraHoBienne Epponeiickoro Cyna ot
1 mrops 2006r. mo memy «Mamenosa upotEB Poccum» (Mamedova v.
Russia), wxanoba Ne 7064/05, nyHrT 72 wu janee; BBIUCYKA3AHHOES
mocranoBrerre Cyna 1o geny «JMlomnrosa nporus Poccuu» (Dolgova v.
Russia), nyakt 38 u nanee; nmocraHornedus Cyaa mo gemaM «XyaoepoB
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npotHs Poccnm» (Khudoyorov v. Russia), xanoba Ne 6847/02, nynkt 172 u
nazee, ECHR 2005-X (Beimepskkm); u «Poximea mnpotuB Poccmm»
(Rokhlina v. Russia), ot 7 anpens 2005 r., xanoGa Ne 54071/00, myuxr 63 u
Tiasiee; BRINEYKA3aHHOE NoctanoBnenne Cyna 1o geny «llamverko npotur
Poccmmn» (Panchenko v. Russia), myrkt 91 u nanee; a Takoke MOCTAHOBICHHE
Cyma no geay «Cmmprosa npotue Poccuus (Smirnova v. Russia), xano6ur
NeNe 46133/99 wu 48183/99, mymxr 56 u gamee, ECHR 2003-IX
(BBIIEpPIKKK)).

142, IlpuanMad BO BHAMAHHE BhIIEH3NOKeHEOe, CVi cUMTaeT, 4To, He
PAacCMOTPER  KOHKPETHBIE  (PakIbl M BO3MOXKHOCTh  IPHMEHEHHS
ANLTCPHATHBHRIX MEDP IIPEeCeYeHHs] M HCXONM M3 OJ(HOM JMIIL THKCCTH
BMCHEHHBIX B BHHY IPECTYIUICHHH, CYyIbl HPOJUIMIH CPOK CORCPKAHMA
3AABATENL  OMOJ  CTPakeH 110  OCHOBaHMSM, KOTOpHIC, OyjyuH
«CYMECTBCHHBIMUY, HE MOTYT CHHTATHCA «0CTATOUHBIMUY Ha TPOTSIKEHHH
BCET'0 CPOKA COACPKAHMS [OH crpaxeil. [Ipu Takux o0CTOATENLCTBAX HET
HEOOXOIMMOCTH PacCMAaTPHBATH BOLPOC O TOM, OBIO U cyaeGHoe
pa30upaTeabCTBO OPOBEACHO ¢ «OCOD0H PAYMTEIEHOCTRION.

143. CooTBeTCTBEHHO, 110 HACTOSNIEMY [Ty OBUIC  JIOMYIIEHO
Hapyluenye nyakra 3 crarbd 5 KoHBeHIH.

IV. TIPEATIONIATAEMOE HAPYILIEHUE IIVHKTA 4 CTATBHS
KOHBEHI MU

144. 3agBuTens TaroKe AKaNOBaJCA, CCHUIAACH HA HApYINCHHE NYHKTAa 4
crared 5 KoHBenmmu, 9To CyAeOHBIC 3aceiaHHs HO BOOPOCY O NPOMICHUH
CpOKa COACpXaHHs HON CTpaked He OBUIM OTKPBITHBIMH, YTO €ro
KACCAIIMOHHBIE KANOOBI HA TIOCTAHOBIICHHS O 33KHOYCHHH IO CTPAKY He
OBUIH  paccMOTpeHs! «0E30THaraTelibHO», H 9TO  TPOM3BOACTBO  IIO
KacCalnoHHOH kanobe Ha NOCTAHOBICHHE O IIPO/UIEHHA CPOKA CORCPKATHA
noJ1 crpaxe#t or 10 mapra 2005 1. 6buto mpexpamtedo. Ilyakr 4 ctarby 5
Konrennwu rmacut:

«Kaxgprif, k70 AHMIDEH CcBOOONBI B PE3yibTaTe apecTa WIH 3aKMOUEHHS TOJ
CTPpaXKy, MMCCT OPaABO Ha Oe30TIAraTelILHOS paccMOTpEHrS CyaoM IIpABOMEPHOCTH

€ro 3aKIOUYCHUs MO CTPaXky H HA OCBOGO)K,[[BHHE, ECNIH €T0 3AaKIIFOUCHUAC N0 CTpaxky
TIPHSHAHO CYAOM HE3AKOHHBIMDY.

A. llpaeMiaeMocTh KaT0o0bI

145, Uro xacaercs >xano0bl 2asBATENS 110 NORBOY TOYe, UTe CynelHEe
3aCeNaHUs 110 BOIPOCY O UPOIEHHH CPOKA CORCPIKAHMSA HOJ| CTPAXKEH HE
ObuHM OTKPHITEIMH, Cy 1 IIOBTOPSIET, YTO, XOTS UYHKT 4 ctareu 5 KonpeHmuu
TpeOyeT PaccMOTpEHHs CYA0M NPaBOMEPHOCTH 3aKIIFOYEHHS O CTPaXy B
XOJIe OPEeABapUTENLHOTO CHEACTBMS, OH, KaK OpaBuiio, He Tpebyer, 4To6HI
paccMOTpeHHe TaKoTo BOIpoca OBLI0 OTKPEITEIM (cM. nocTanopiaenne Cyma
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no geny «Padanpext nportuB Amctpum» (Reinprecht v. Austria), xanoba
Ne 67175/01, nymxr 41, ECHR 2005-.). 3aspuTensr Ie A0oKazal, 4ToO
CYHIECTBOBAIIM 0CO0OBIE 00CTOSTENHCTBA, HA OCHOBAHHHM KOTOPBIX MOMKHO
OBuIO OBI c/leIaTh MCKITIOUEHHE M3 O0ITEro IpaBnia.

146. CrnegoraTtelsHO, JaEHAA Kalloba ABISETCA IBHO HeOOOCHOBAHHON 1
HOOJIEKUT OTKIOHCHHIO B COOTBETCTBU#M ¢ NyHKTamMH 3 W 4 crateu 35
Koueenrmn.

147. Cya oTmedacT, 9YTO OCTANLHEIC KAMOOBI HE ABALIOTCH  SIBHO
HeOOOCHOBAHHBIMH IO CMBICIY IMOIIYHKTA «a» HYHKTa 3 CTaThH 35
Koupenmuun. Cyj takske oTMedaeT, 4TO OHH He SBJISIOTCI HETIPHEMICMEIMU
00 KAaKHM-TH00 HHBIM OcHOBaHHIM. CHeJOBATENBHO, OHH ACDKHBI OBITH
HPHU3HAHBI IPpUEMIICMBIMH.

b. CymecTBo Ka10051

1. BezomnazameioHocmy PACCMOMPEHUA

148. Brnactu Poccuiickoit @enepaiiivt YTBEPIKAAIH, YTO KACCATTHOHHBIE
KanNoOp!  3aseuTENs  OBIMH  PAcCMOTPEHBI B CPOK, YCTAHOBJICHHBIH
BHYTPUTOCYAAPCTBEHHBIM 3aKOHOAATENBLCTROM. T10Ce TOr0, Kak 3asgBUTEND
TIPEJICTARKI CBOM KACCAITMOHHBIE KUTOOBI B CyJl MEPBOH MHCTAHIIUH, OHH
OBUIM HampaBlICHBI JPYTHM  CTOPOHAM € M[EIBI0  TONYUCHHS HX
KOMMEHTAPHEB, a 3aT€M Ha PACCMOTPEHHUE B CYJl KACCAUMOHHON HHCTAHIHH.
Poccmiickoe 2akoHOOATCILCTBO HE YCTAHABIMBACT HUKAKHX CPOKOB JUILS
IEPECHUIKH  KACCAIMOHHBIX KAT00 CY/0M 1I€pBO# HMHCTAaHOHH B CYJI
KACCAITHOHHOW WHCTaHIWH. [locie HOCTYINICHHS KACCAITMOHHEBIX Xanob B
CyZ KaccalliOHHOH  HHCTaHIMH OHM OBIIM  pacCMOTPEHBI UM
HE3aMEJUIUTEIILHO.

149, 3asBATEIH YTBEpPKAAL, 9T0 OTCYTCTBHE BO
BHYTPHTOCYZAPCTBEHHOM  33KOHOJATENLCTBE CpPOKAa JUIT  IEPCCHUIKH
KacCallMOHHBIX Kag00 M3 Cy/la NepBOd MHCTAHIHH B CVA KAaCCAI[HOHHOMH
WHCTAHIIAA HE MOXKET CIYVKHTh IPHEMIEMBIM ONpaBIaHueM Ui
Hebe30TAaraTeILHOTO  PACCMOTPEHHS KacCallHOHHBIX xanod. Konsernus
o0s3pBaCT rOCylapcTBa-yUACTHHKH KOHBEHIMA OpraHu3oBarb CBOM
MP3ROBEIE  CHCTEMBI TAKHM  00pazoM, UTOOBI JiaTh CBOMM  CYIaM
BO3MOKHOCTh HEHCTBOBATh B COOTBETCTBHH C PA3NIYHBIMH TPeOOBAHHSIMH
KouBeHnun (3aseurens cochiancst Ha nocraHornenue Epponeiickoro Cyma
otT 25 oxtaopsx 1989 r. o neny «benumkepn nporaB Poccun» (Bezicheri v.
Traly), mynxr 25, Series A No 164).

150. Cyn manoMuHAaeT, 9TO HYHKT 4 cTared 5 KoHBEHOUH, FapanTHPYsS
3AKTIOMEHHBIM YI0X CTpaXky, IpaBo Ha BO30YXZCHHAC IPOU3BOJICTBA 110
OCHApHBAHMIC MPaBOMEPHOCTH HX 3aKIIOUCHHMS IOJ CIPaXy, TakkKe
IpPeAyCMaTpHBacT MOCHe BO30YKICHHS TaKOro IPOW3ROJCTBA TIPABO HA
fezoTiaraterbHoe BBIHECEHHE CYACOHOrO IMOCTAHOBIEHHS IO BOOPOCY O
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OPaBOMEPHOCTH 3AKJIIOYCHHS I10/T CTPaXy H Ha OCBOOOXIEHHE B TOM
Cliydae, eCciaH COIACPIKAHRE MO CIpakel IPH3HAHO CYJIOM HE3aKOHHBIM (CM.
nocranornende Cyma mno jgeny «bapamoBckuit mnporus  [loasmm»
(Baranowski v. Poland), xanoGa Ne 28358/95, nyukr 68, ECHR 2000-III).
Ocobas  HeOOXOZEMOCTH B CPOYHOM  DaspelieHHH  BOIPOCA O
TIPABOMEPHOCTH COAECPKaHU IIOA CTPaXeH MMeeTcs B TeX COydasx, KOorja
cynebnoe paszbMpaTeNIECIBO e He OKOHYEHO, MOCKONILKY OGBHHSEMBLI
JOJDKEH HMMETh  BOBMOJKHOCTH BOCIIONB30BATHCS BCEMH TapaHTHIMH
NPUHIENE MNPe3yMIIMH HEBHHOBHOCTH B HOJHOM o0beMe (oM.
noctanoienne Cyna mo gemy «Mnoserxuit nporue [onsums (Howiecki v.
Poland) or 4 oxrabpa 2001 r., xano6a Ne 27504/95, nyakr 76).

151. Ecmu BHYTPUTOCYIaPCTREHHBIM 3aKOHOIATEITbCTBOM
NPejlyCMOTPeHA CHCTEMA KaCCallMOHHOTO O0XAIOBanHs, NMPOHW3BOICTBO B
CyJle KacCaIlMOHHLIH MHCTAHIIHE JIOJDKHO TakKe OTBEYATh TpeGOBaHHIM
nysxta 4 crateM 5 KouBenimMm, B 49acTHOCTH, B TOM, 4YTO KACACTCH
0€30THaraTelbHOCTH  IEePEeCMOTPA  TAKHM  CY/JOM  [OCTAHOBICHHE O
3AKIMFOYEHAN TIOJ CTPAaXy, BBIHCCCHHBIX HHXKECTOSINHM cyooM. B 1o xe
BpeMs, KOrfga pedb 3aXO0fUT O MPOM3BOJICTBE B CY/IE€ KAcCal(HOHHOH
WHCTAHIMH, CTapgapTt «Oe3omiaraTebHOCTH» Mernee crpor.  Cyq
HAIIOMUHACT B OTOH CBA3HM, 9YTO HPaBo Ha cCyAeOHBIA IEpecMoTp,
rapaHTHpoBaHHOe UYHKTOM 4 cratel 5 KoHBeHIHH, Opexie Beero,
HANPaBJIIEHO Ha WCKIIOYEHHE ITPOURBOILHOIO JHIIEHUS ¢BOOOAB. OaHaKo
CCJIM COJEPKAHME MOJ CTpaxked CanKUHOHHPOBAHO CYAOM, OHO JIOIDKHO
CUATATHCH 3aKOHHEIM M HEINPOH3BOIBHBIM, JAKE CCIAHM JACTIYCKACTCH
00KanoBaHKe COOTBETCTBYIOMETO pemenns. [Ipu nocnenyromux cy1e6HbX
pasOuparebCTBaX — BOIPOCY  MPOH3BOABHOCTH — yHENAETCE  MCHBHIC
BHHUMAHUSA, HO JIPH 3TOM OOCCIICUHMBAIOTCS NONMOJHHTEILUEIC TapaHTHHU,
HANPABNEHHEIE, B MEPBYID O4YEpeIb, HA ONCHKY IMENCCO0OpasHOCTH
JanibHelnero cogep:kanns moa crpaxell. Ciegorarensio, Cyx upossiser
MEHBIIYIO 03200YCHHOCTD BOTIPOCOM Oe3oTnaraTeIbHOCTH
pazbuparenscTBa B KacCalMOHHOM  CYA€, ©COHM  NPOBEpAEMOE
ITOCTAHOBIICHHE O 3aKIIOYCHUH 0L CTPaxy ObLTO BBIHECCHO CY/I0M, NpH
YCIIOBHH, 4YTO NPOLEAYpa, IIPHUMEHACMAasd TAKHM CYZOM, HEMEET ¢y 1eGHbIH
Xapakrep ~®H  00CCHECUHBAET  3AKIIOUEHHOMY  COOTBETCTBYIOIIHE
IpoIleCCYyalbable rapanTuH (cM. IocTagopleHne Cyaa o neny «JleGenen
npotue Poccwm» (Lebedev v. Russia)ot 25 oxtsGpa 2007 r., xamoba
Ne 4493/04, 1rynxr 96).

152. Tipexne mrcero, Cyn oTMEUacT, UTO0 jaHHOE AEI0 KacaeTcs
«5e30TNAaraTeNLHOCTEY  PACCMOTPEHHS  KacCaiwmonmsx  xanod. Takum
obpasom, oHO oTimA4aeTes oT Aena «Pebox nporus Crnoeennm» (Rehbock v.
Slovenia) (xamoba Ne 29462/95, nyaxrer 85-86, ECHR 2000-XII, r
KOTOpOM CyHeOHOe paccMoTpeHHe, JUlHBINeecs 23  jHA, He ObLIO
«be30TNaraTenbHBIM» 10 CMBICTY NyEkTa 4 crarsu 5 Komeenuun). Heto
«Peboka» Kacaloch pacCMOTPEHHMS X0AaTaicTBa 00 0cBOGOKIEHHH B CYAE
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mePBOM  MECTANIMHM, IO3TOMY B JaHHOM Jele HWMenach ocobas
HEOOXOIMMOCTE B CPOYHOM DA3PEIlCHHH BOMPOCA O HPABOMEPHOCTH
COJICPIKAHTSA [TOJ CTPAMXKEH.

153. B pacrosmem Jerne BOIPOC O XPABOMEPHOCTH COMEPKAHMSL
3aMBHTEN @O cCTpaxkel yxe Obul paccMOTpeH  CYHOM, KOTODEIEH
MOATBEPAMIL €r0 NPaBOMEPHOCTL. 3asBHTEIb HE XKATOBAJICI HA TO, UTO B
CyJe IICPBOH HHCTAHIHM €My He OBUIM DPEOCTABICHE COOTBETCTBYIOMUC
npoieccyalibable rapaiTid. OH M €ro 3aluTHHKH [PHHSIH Y9ACTHE B
3aceqaHugX Cyha NEepBOH HHCTAHIAH H HMENM BO3MOKHOCTh H3NOKHTE
CBOH JOBOABI B NMCHEMEHHOH M ycTHOM dopme. Takum ofpasoMm, k
NIOCNEYIOMEMY PacCMOTPEHHIO KacCAIHOHHBIX Xano0 B HACTOAIIEM AEIS
NPAMEHSAJICA MEHEe CTPOIMH  crapzapr «DesoTiaraTenbHOCTR»  (CM.
IIPENEASHTEL, YKazanuele B nyaxTe 151 Brume). Cya oTMewaer, 4To B Aeie
«Mamenopa mpotus Poccum» (Mamedova v. Russia), xotopoe, Kak u
HACTOSIEE JIEN0, Kacalioch KacCallHOHHOTO INPOH3ZBOACTBA, HM  OBLIO
YCTA@HOBIEHO, 4YTO TpeOoBaHme o© «Oe30TrararelsHOCTH» He OBLIO
COOMIOACHO B TEX CIYHasX, B KOTOPHIX NPOJOIKHTENRHOCTh PACCMOTPEHHS
KacCallHOHHBIX Kano® cocTaBWia TPHANATH INECTH, BAAUATL MIECTS,
TPHALATE IeCTh W JBafuark JOeBATE JHEH, IIOTYCpKHYB, 4YTO
OTBETCTBEHHOCTE 32 MX OOIIYIO TIPOAOIKHTCIBHOCTE JieXana Ha OpraHax
BIacTH (CM. BbOIIEYKa3aHHoe nocTaHosneHme Cyna mo jeny «Mamenosa
npoTHBR Poccru», yHKT 96; CM. TalOKe ¢ TOYKH 3peHEsS (oNee MIHTeNIEHBIX
3ajepikek — nocraHosnenue Cypa no jeny «Hruaror mpotms Poccum»
(Ignatov v. Russia)or 24 masg 2007 r., xamoba Ne 27193/02, oymkTer 112—
114; seuneyxasannoe nocranoeiienne Cyaa no gmemy «JlebemeB mpoTus
Poccum», nmymxtel 98-102; a Take mnoctanomiende Cyna 1o jgeny
«Jlamaxxex nmpotur Poccmm» (Lamazhyk v. Russia)or 30 momns 2009 r.,
xanoda Ne 20571/04, nyekTe 104-106). B IpYroM Tene
OPOAODKATEIIBHOCTE paCCMOTPEHHA KacCallHOHHBX }K&I_[OG,_ COCTABRUBINAA
JleciTh ®W  OJAWHHAAIATH JHEH, COOTBETCTROBAIA TpeDOBAHHIO O
«bez0oTnaraTeNIbGHOCTH», HPEAyCMOTPEHHOMY HUyHKTY 4 crate: 5
Koreennun (cM. nocranosnenne Egponeiickoro Cyna ot 15 saraps 2009 r.
no pgeny «HOpaee wporus Poccwm» (Yudayev v. Russia), xanoba
Ne 40258/03, nynxrer 84-87).

154, Cyn oTMedaer, YTO KacCaWOHHBIE XaloObl HA HOCTAHOBIICHHS O
3aKImOUeHIH ToJ cTpaxy oT 21 mons 2003 r. u 13 asrycra 2003 r. Oplra
paccMOTpeHEl  CIMyCTA JBAaANATL JBa JHX M CeMHAMArh JiHeH,
COOTBETCTBEHHO. 32 3T0 BpeMs OBUIM IIONYYCHBI KOMMEHTAPHH TPOKYpopa
HO KAaCCAIMOHHBIM Xajl00aM, a MaTepuasisl jena Oplni HAIPABICHHL B CYJ
KacCallMOHHON MHcTaHnua. Kpome toro, 3acelanme Cy[a KacCAI[HOHHOMR
MHCTAHIIHM, HasHageHHoe Ha 27 agrycra 2003 r., OBIIO OTIOKEHO HO
XOJATAMCTRY 3allHTHUKOB 3a8BHUTEN, YTO JPHBENO K NSTHAHCBHOH
3aJACPKKE B PACCMOTPEHMH KAaCCAallHOHHOH XamoOBl Ha MOCTAHOBICHUC O
3aKIOUCHEHM Mmox cTpaxy oT 13 amrycra 2003 r. Cya cgwraer, d9To
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IPOJIOJDKHTEIRHOCT,  IIPOM3BOACTRBA 110 KACCalMOHHBIM  KajoOam
COOTBETCTBOBATIA TPeOOBAHIIO 0 «DE30TIIAaraTeNIBHOCTHY, CONCPIKAIIEMYCS
B yHKTE 4 ctatbe 5 KonseHima.

155. Kaccammonsbie KanoOLI Ha HOCTAHOBICHHS O 3aKIFOYEHHE ITON
crpaxy or 12 despams 2004 1., 13 anpens 2004 r., 17 mons 2004 1. n
9 mexabps 2004 1., ¢ gmpyrod croponsl, OBUIM PacCMOTPEHEI CIYCTS
MATHACCAT ACBATH, (BAATE CEMB, COPOK JEBATH AHEH W COPOK YeTHIpEe JHS
COOTBETCTREHHO. HMYTO He yKa3smaer HA TO, YTO 34SBHTEND, IIONAB
KACCAIMOHHEBIE KaN0OKI, CIOCOOCTBORAN 3aJiepKKaM B HX PACCMOTPEHHH.
Cyn cudraer, 9YIO OTH dYeTHIPE [E€PHOJAd HE MOTYT CYHTATHCH
COOTBETCTBYIOIIMHA TPedOBAHTIO 0 «Be30TIarareIbHOCTHY,
NPeAYCMOTPEHHOMY IyHKYOM 4 crarsy 5 KOHBeHIMH, 0COOCHHO ¢ ydeToM
TOTO, YTO OTBETCTBEHHOCTH 3a WX OOIIYID IPOAOILKHTENLHOCTD JIekKalla Ha
opranax BIAcTH.

156. C yderoM pennensnokenHoro Cya cudraer, 4To N0 HACTOAINEMY
Zeny He ObLIO AomyHmicHo Hapyinenws nyHkta 4 crated 5 Komsenmum B
CBSI3H ¢ NMHTEHALHOCTBIO PACCMOTPEHHUS KACCATHOHHEIX XKaNoO 3assuTes!
Hia IOCTAHOBICHMS O 3aKIO4YeHuH noAa crpaxy or 21 mons 2003 r. u
13 aprycra 2003 r., HO mpu 3TOM OBUIO JOMYIIECHO HAPYINEHWE NAHHOH
CTaTHH B CBsI3H C «HEOE30TIAraTeILHOCTEION PACCMOTPEHHS KACCAIMOEHBIX
*ano® Ha DOCTAHOBIEHHS O 3aKIIOUCHEH HOj cTpaky ot 12 deppans
2004 r., 13 anpensa 2004 1., 17 mons 2004 r. n 9 nexaGps 2004 r.

2. Hepaccmompenue raccayuonnoi mcanobvi Ha NOCMAHOGACHUE O
3araoueHul nod cmpaxcy om 10 mapma 2005 2.

157. Bnactu Poccuiickoif demepaliiil YTBEPKAUIH, YTO PACCMOTPEHHE
KaccarmoHHOH )ano0kl 3agBUTENd Ha NOCTAHOBICHUE O MPOAJIEHHA CPOKa
cogep:kanMA mod cTpaxy oT l0Omapra 2005r. Oputo mpekpameHo,
nockoIbKy 30 MapTa 2005 r. 0H OBIN OCYX/ECH W NIPUTOBOPSH K JIHINCHHIO
ceoOonbl. JianpHelimee paccMOTpeHHe Xalo0el cTalro OeCCMBICICHHEIM,
HOCKOJBKY 3adBHTEIL YK€ HE MOT OBITH 0cBoOOXKIeH. Bojee Toro, cpok
COMACPKaHEs 3aABHTENIS OO/ CTPaKEH B XOIE NPEABAPATEILHOTO CIEICTBAS
OBIT BRIYTCH W3 CPOKA HaKa3aHHsL.

158. 3asBuTens YTBEPXKIAL, YTO €r0 TPHFOROP HE OBUI OKOHYATEILHbIM,
M YTO POCCHHCKOE 3aKOHONATENLCTBO IOIYCKAIO NpuMeHeHHe OoJiee
MATKOH Mephl IIPeCeUYCHUs Ha IepHOJ PacCMOTPEeHHS KaCCAHOHHOH
Xkanodpl Ha mperopop (cM. OyHKT 99 Bomme). B croell KaccallHOHHOM
kanobe Ha MOCTAaHOBICHHE O NPOICHHH CPOKA COJEPKAHEA IO CTPaky
or 10mapra 2005 r. OH OCIOpHI 3aKOHHOCTh JIAHHOFO IOCTAHOBICHIL.
Bonpocel, KOTOpbIe JOIDKHEL ObUIH OBITH PACCMOTPEHBI IIPH PACCMOTPEHHH
KaccalmOHHON Kajio0bl Ha IIOCTAHOBJICHHE IPOUICHAHN CPOKA COACPKAHUS
TOjl CTpaxei, OTIWYaNHMCh OT BOIPOCOB, PACCMOTPEHHHIX B XOe
OCHOBHOI'O  [IPOM3BOJICTBA 110  yrojosHomy geny. ClemoBaTelbHO,
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IIPEKPAIIEHHE KACCAMHOHHOI0 XPOW3BOACTBA Ha OCHOBANMHM BHIHCCCHAS
IIPArOBOpa OBIIC HEOIIPaBAAHHBIM.

159. Cym orMedaer, 9T0 pacCMOTpPEHHE KACCAITHOHHOH KamoObi
3aABUTENS Ha PEUICHHE O NPOIJIECHHH CPOKA COACPKAHHSA MOF CTpakei oT
10 mapra 2005 r. Opro npexpameno CyaeOHOH KOIIETHH TO YTOJTOBHBIM
nenaM BepxosubM Cynom Poccuitckoit @eaeparmmm 13 mag 2005 v, #a tom
OCHOBAHMH, YTO BO BPEMS €¢ paCCMOTPEHHES 3agBUTETE O5u1 ocyxaeH. Cyn
MOBTOPAET, YTO OH Y)KC YCTAHABIHMBAI HApyNIeHHE NyHKTa 4 crarthum 5
Kousesmpr B jleNax, B KOTOPLIX IIPOH3BOJCTRO 10 KaCCAIIOHHBIM
)anobaM Ha TTOCTAaHOBJICHMS O MPOICHAH CPOKa COASPKARNSE O] CTpaeli
ObII0 MPEKPaAlICeHO MO TEM K€ CaMBIM OCHOBAHHAM (CM. IOCTaNOBICHHC
Epponetickoro Cyza ot 23 anpens 2009r. mo neny «'yOxua npotas
Poccum» (Gubkin v. Russia), >xamoba Ne 36941/02, nyuxr 153, a Takxe
mocranosnenne Cyxna or 1 urond 2006 r. no aeny «benor npotus Pocouu»
(Bednov v. Russia), wanoba Ne 21153/02, nyakr 33, xacaiomeecs oTxKasa B
PACCMOTPEHHH X0/aTaiicTRa 00 0CBOGONIEHHH).

160. Cyx ve yoexsien mosoaom pnacred Poccuiickoit Geaepamun o Tom,
9TO IIOCAE OCYXJICHHS 3adBHTEIA PACCMOTPEHHE CT0 KacCaAllHOHHOM
Ka100Bl Ha TIOCTAHORIICHHE O MPOATICHUH CPOKA CONCPIKARKS [0/ CTPaKeH
CTat0 DECCMBICIICHITBIM, IOCKONIBKY OH YKe He Mor Obith ocBoboxIeH. Cyt
OTMEYAET, YTO B COOTBETCTBHH C POCCHICKHM 3aKOHOMATENHCTROM
OCYXIICHHBI HE IpUCTYyNaeT K OTOBIBAHMIO HAKAZaBHA N0 TEX HOP, HOKA
€ro IPHUTOBOP He OYAET YTBEPXKIACH CYJOM KacCaITMOHHON HHCTammum. B
MEPHO PACCMOTPEHNA KaccalfMOHHOH JKalo0H MPONOMIKACT HPHMEHSITRCS
Mepa npeceueHus (cM. myakr 99 sonmoe). Takum obpazom, cyjibs MOXET MO
CBOEMY YCMOTPEHHMIO THO0 HPOJUTHTE CPOK COJIKaHUS IO CTPAXKEH, TG0
BMECTO 3TOrO BBEIHECTH JIOCTAHOBJIEHHWE 00 OCBOGOKACHHA H IPUMEHEHHH
Oorlee MATKOH MEpPEI TPECeUSHUS.

161. bozee Toro, mpH NpexpaimeHdd pPaccMOTPEHHs KaccallHOHHOU
xkamober  3ageuTens CynebBoH  Kolerwel 1o YrOJNIOBHBIM  JIeTIaM
Bepxosubri Cyn Poccmiickoil $eiepann JIMINKI €€ TFOO0TO MaTbHSHIICTO
JeHCTBHA, KOTOpoe oHa morna 0wl mMmeth. Panee Cyn ykaswlBalml B 9TOH
CBSA3M, YTO COJCPKAIMECECS IO CTpaXed U0 MOKCT HMCTH 3aKOHHBIN
WHTEpEC B PENICHHEH BOIIpOCA O IIPABOMEPHOCTH €I0 COACPIKANHA II0A
CTpaXKeH JlaKe 10 UCTEICHUH COOTBETCTBYIOMIETO CPOKA COACPIKAHMS [IOJ
cTpakeii. DTOT BONPOC MOXKeT BO3ZHHKHYTH, K HpUMEpY, IPH peaTd3alyn
«IIpaBa H4 KOMIICHCAIHIO», TAPaHTUPOBAHHOTO IIYHKTOM 5 CTaThH S
Konpeniy, B TexX CIyJasx, Korja MoxkeT ObITp HeoOXoamMo mobHThCS
cyebior percHusA, KOTOpOe OTMEHHNT VCTAHOBIEHHYIO
BHYTPHTOCY/IAPCTBCHIBIM 3aKOHOAATENLCTBOM I[IPE3YMONHIO O TOM, YTO
IIOCTAHORIEHHE O 3AKIIOUCHHH IOJ CTPaXy, BRIHCCCHHOC KOMIICTEHTHREIM

«S.1.S. npotus Hunepnaspoe» (S.7'S. v. the Netherlands) ot 7 uwous
2011 r., xamoGa Ne 277/05, myHkT 61).
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162. Yro xacaercst moBoma BIACTEHl O TOM, UTO CPOK COJCPKAMHA
3aABUTENNs HOJL CTPAXKEH B [ICPHOJ PACCMOTPEHAS Jiena B cyAe Ol BEMTEH
M3 CpoKa Hakazauusa, Cyn yxe paccMOTpel H OTIJIOHHI ero  (cM.
BBIIEYKa3aHHOE HocTanorieHue Cyna o aeny «beanos nporue Poccum»,
nyHKT 33). Cyn He yCMaTpuBaeT OCHOBAHUH JUis OTCTYIUICHHS OT JAHHOIO
BBIBOJA B HACTOSHIIEM JIgTIE:

163. HakoHelr, BaXHO OTMETHTB, YTO BIacTH Poccuiickoii Denepanywy e
yKasalld, KakHve [OJOXKEHHSI BHYTPHIOCYIAPCTBEHHOIO 3aKOHOJATCIILCTRA
nozsomm Cyaedso# xomaerueit mo yronosueM aenam Bepxosromy Cyy
Poccmitckoii Penmepanyu  NpeKpaTHT: PACCMOTPEHHE  KACCALAOHHON
xamoOrl 3asBeTens. B nocranosiaenun ot 13 mas 2005 r. Ttaxke He Oputa
yKa3aHa Takas [IpaBoBas OCHOBA.

164. C yyeroM BRINEH3IONKECHHHIX coobpaxkenmi Cyn camraer, 9T0
3agBUTENs OBUT JMHIIEH IIpaBa Ha OKOHYATENbHOE cyncOHOE penieHHe 110
BOIIPOCY IPABOMEPHOCTH COACPXKAHHA €ro II0X CTpaxed B nepuoj
paccMoOTpeHus Aena B cyae.

165. CooTBEeTCTBEHAO, 0NO HACTOAINEMY Jely ObUIO  JIONYIEHO
HapymeHue nydkTa 4 crareu 5 KoaseHimn.

V. IIPEJIIOJTATAEMOE HAPYIIEHHE ITIYHKTOB 1 U 3 CTATBH 6
KOHBEHIIA

166. 3asBuTeNb TAKKE JKAJOBANCI HA TO, YTO OH OBUT OCYXKACH CYIOM,
KOTOpEIH He OBUT CO3MaH B COOTBETCTBUH C 3aKOHOM ¥ KOTOPBIM HE OBLI
OccniprcTpacTURM, YTO €r0 JE€JI0 He OBUIO PACCMOTPEHO B OTKPHITOM
cy/IeBHOM 3ace/IaHu’, ¥ 9TO B XOJC IPOH3BOACTEA 110 €0 YIOJIORHOMY JIeNY
OBRITH TOMYIEHB)! pa3JIMdHbIe TpoTeccyalibHble Bapymennsa. OH CCRUTATICS
Ha OyHKTH | # 3 ctaten 6 KOHBEHIMH, KOTOPSBIE TTIACT:

«1. Kaxxnpiii ... mpH NpeXbsaBICHAR €My JH0O0ro YroJoBHOrO OOBHHEHHS MMEET
MPABO HA CHPABEAAHBOC H IyOJIMMHOE pa3OMpaTedbCTRO JIENA .. HE3ARMCHMBIM M
fecprCTPacTHRIM CYAOM, CO3JAHHLIM HA OCHOBa#MHM 3akoHa». CynebHoe pemenue
oObaBnseTcs nyOIMTHO, ONHAKO Ipecca H OyOIuKa MOrYT HE HOMYCKATHCS HA
cynebHBIE 3acefanAA B TEUEHHE BCErO NMPOLECCA WM €r0 HaCTH T0 COOBpPaKEHHSIM
MOpamd, OOIISCTBEHHOrO MOPAJKAa HIM  HAlWOHAAbHOM  0e30macHOCTH B
IeMOKPAaTHYECKOM OOmecTeBe, a Takke Korma Ttoro TpebyroT uwHTepech
HECOBEPIICHHONSTHHX. MM /TS 3ailIHTSl YACTHOMW U3HH CTOPOH, WIH — B TOi Mepe,
B ¥akod 3TO, 1O MHEHHIO Cyla, CTpOre HeoOxogumMo — TIpH 0coBBIX
0BCTOATENLCTEAX, KOTIA THACHOCTD HapyIiana 6bl METEPeCH NPABOCYIUA.

3. Kaxneid oOruHSEMBIH B COBSPIICHUH YIONOBHOTO IPECTYIUIEHHS HMeeT Kak
MHHUMYM CIS/YIOHIHE Tpasa;

() 6HITh He3aMETHMTENBHO U NOJPOOHO YBEIOMICHHEIM HA MOHNTHOM EMY S3bIKE O
XapaKTepe ¥ OCHORAHHM NPEEBABICHHOIO eMy OOBUHCHIS;

(b) EMeTh IOCTATOTHOE BPEMA H BO3MOXKHOCTH AT TOATOTORKH CBOEH 3aIIHThL;
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(c) sampmnate ceOs JWUHO HIM uYepe3 HOCPEACTBO BHIGPAHHOIO MM  CaMMM
SAIUETHHKR HIIH, [PF HEJOCTaTKe Y HEro CPelCTE I OIUIATHI YCNYr 3aldTHUKA,
TOL30BATLCY YCIYTAMH HA3HAUEHHOTO €My ZallMTHUK2Z OeCINaTHO, KOrja Toro
TPeOYIOT HHTEPECH IPABCCY IHA;

{d) monpampBaTh MOKA3EIBAION(MX OPOTHE HEro CBUASTENEH MMM HWMETH LPABO Ha
TO, 4TO0bt 3TH CBHEASTENH OBUIM JOOPOINSHEl, ¥ HMETh IPABO HA BEHI30B M AOOPOC
cBHIeTenel B €ro NONB3Y Ha TeX IKe YCUNOBWAX, YTO M NI CBHIETelel,
NOKAZBIBAKIHX TIPOTHR HETO;

(e) NMONMb30BATHCA Oecrnarsolt MOMOIHBIO NepesoIKa, CCIIH OH HE TOHAMAET
A3BIKA, HCIIONB3YEMOI'O B CyXe, HITH HE NOBOPHT HA 3TOM A3BIKEY .

A. losoapl cTopoH

1. «Hesasucumpeiti u becnpucmpacmuwiil cyo, CO30GHHbLE 6 nopsaoxe,
npedyCMOmMpPeHHOM 3AKOHOM »

167. 3ageuTens YTBECPIKIAL, 9TO CYJ HEPBOH HHCTAHOHH He OBUI CO371aH
B COOTBETCTBHH C BHYTPUIOCYAAPCTBEHHBIM  3aKOHONATEIHCTBOM.
BryTpHrocygapcTBeHHOE 3aKOHOZATENECTBO TpebyeT  OnyONHKOBaHUA
CITHCKOB NPUCAKHBIX 3acejjateneii. TpeboBanue o nyOnEKaIMy HAIPABICHO
HE TOJIBKO Ha NIPEJOCTARICHHE TPAXKIAHAM BO3MOKHOCTH X0JaTalCTBOBATE
0 CBOEM HCKIFOUEHUM M3 CIHCKA WK UCTIPARICHHH CBOUX JIAYHBIX JAHHEIX,
KaK yKazand BHYTPHTOCYIAPCTBEHHBIE CyAM W Buacru Poccuiickoii
Gepeparnuy, HO U, ITO 00JIee BAKHO, HA ODECIICUCHHE YUACTHHKAM 110 Iy
JocTyla K opAIHANBEEOMY CIIUCKY AJIE TOTO, YP00BI OHU MOITH IPOBEPHTD,
qT0 HpHC}[}I(HBIC 3jacegareim, BBIﬁpaHHbIB JJII CJIYHIELHI/I}I Hx Jgeiia,
JEHCTBUTENBHO BKIIOYEHBI B 3TOT cUCOK, ITOCKOIBKY CIHCOK MPHCSKIBIX
zacenarencii MOCKOBCKOIO TOpPOJACKOr0 Cyaa, IPHHAMABIIMX VIaCTHE B
PACCMOTPEHHH VIOJIOBHOIO JI¢jla B OTHOIICHHM 3asBHTENA, He OBIT
MMOMHOCTBIO  OMYONMHKOBAH [0 Hawana cyaebHoro pazbmuparenbeTsa,
MockoBCKEH TOpOACKOH CyI HE MOT CUMTATLCH «CY/IOM, CO3JAHHEIM B
MopsAKe, OPSAVCMOTPCHHOM 3aKOHOM». OJTY CHTYANHK elle OolbIne
yCyTryOmWIio To, UTO CTOpPOHA 3alllMTHl HE IIPHCYTCTBOBalia npu ordope
IpeAceaTeILCTRYIOIEM CyObedl KaHTHIATOB B IPHCSIKHBIE 3aceJlaTelln
IS Y9ACTHs B PACCMOTPEHAU YTOJIOBHOTO J€la B OTHOINEHHH 3asiBHTEIIS,
Kpome Toro, 3asBHTENs SKANOBAaNCd, YTO HpPEACeNarTelbCTBYIOMHN CYbs
OBl Ope/B3ITHIM W, YTO Ha NOPHCHKHBIX 3acejaTeslel  OKa3bBanoCh
JAaRJICHHL,

168. Bnactm Poccuiickoii Dexepanvy yTBEpXKIalH, YTO POCCHHCKOE
3aKOHOAATCIIECTBO HE CTABUT 3aKOHHOCTH CHOMCKa MPHCSKHBIX 3aceaaTenci
B 3aBUCHMOCTH OT €T0 MPEABAPUTEIBHOH IIyOJHKAIHH. EAHHCTBEHHON
nensio  Tpedosapms O NyOmUKanmuu OBUIO IPCHOCTARICHHE TI'PAKIAHAM
BO3MOKHOCTH XOJATAMCTBOBATE O CBOEM HCKINOYEHUM W3 CIMCKA WM 00
WCIIPABJIEHHH CBOHX JIMYHBIX HaHHbIX. ChefoparensHO, TOT (axrt, 49TO
CIUCOK IPUCSHKHBIX 3aceiarelicll He ObUl OMyOIIMKOBAH IO PACCMOTPEHys
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YTOIIOBHOTO Jelia B OTHOIIEHWH 3asiBUTENS, HE HORIHLI HA €r0 3aKOHHOCTh
B paMKax BHYTPUTOCYJAPCTBEHHOrO 3aKOHOIATENLCTBA H HA IICIHOMOYAS
MPACHKHEIK 3acejarerncii, BHOPAHHBIX IS CIYIIAHAS Jiejla 3asSBHTENA.
Taxnm o0pazoM, 3aKOHHOCTH CO3MAHNS KOJUIETHA TPHCSKHBIX 3acefaTercit
HE TOJLIeXala HUKAXHM COMHEHHSIM.

2. [lybnuunoe pazbupamenvcmeo dena

169. 3adpuTent yTrBEpINaN, 9TO B HACTOSIIEM jeiic OBLIO JONMYINEHO
Hapymenne nyEkTa 1 craren 6 KoHREHUUH, TOCKONBKY pasOHpaTelncTBO
Jaema pe Opuro nyOmwasemM. M3 Gomee cemy  ThICSY  OKYMEHTOB,
COJIEPKABUIAXCA B MaTepHalaX JeNd, TONBKO MECThIECST OLUH IpU3Hatbl
COJICPXKAMMAME TOCYIapCTBEHHYIO TaiiHy., TakuM o0pazoM, MOKHO ObUIO
CHEHaTh 3aKPHITEIMH TONBKO T€ CynXeOHBIE 3acelaHms, B XOJE€ KOTOPHIX
JOJKHEI OBUTH PaccMaTPHBATHCS CEKPETHHIC JOKYMENTEL, 4 BCE OCTAIBHEIC
CyZcOHBIC 3ace/laHMsl CJISNaTh OTKPHITEIME JUI OOLICCTBEHHOCTH, Bonee
TOTO, B X0/1¢ ¢y/1e0HOTO Pa3dupaTensCTBa HUKAKAE CEKPETHBIE JTOKYMEHTEI
HE PACCMATPHBAIMCH. BHYTPHIOCYIapCTBEHHEC CYXBI HE TIPHBENM MHBIX
OCHOBAHMH Ul PEIICHHS O INPOBEACHMM 3aKkpeiToro  ¢yneGHoro
pasOMpaTenLCTRa.

170. Bmactm  Poccmifckoit  Depepanmy  yTBEpKAAIH, 41O
BHYTPHIOCYAAPCTBEHHBIE CY bl PEITHIM HCKIIOUATE U3 NPOIEcca cpe/icTBa
MaccoBOH HMHOOPMAUH ¥ HPEJACTABHTENCH OOLIECTBEHHOCTH H3-3a TOTO,
YTO0  MaTepHaasl  Jlela  COACPXANH  CBEJEHHS, OTHECEHHBIE K
rocyaapcTBeHHoi rtaiire. Kpome Toro, Obuto HeobxoamMo o0ccHEYHTH
0e3011aCHOCTh YYACTHHKOR TIPOIECCa B CBS3H € TEM, UTO JAHHOE AENO OBbLIO
cea3ado ¢ JenoM OAQ «HK “HOKOC”», a Takke monydsio HIEPOKOE
OCBEICHHE B CPEACTBAX MACCOROH HHGPOPMAITHH U BHI3BAIO 3HAYHTENLHEIA
O0IIeCTBEHHEIH MHTEPEC, KOTOPHIH HOCHI OTHACTH Bpax1eOHbI XapakTep.
Haxonen, packpsiTHe CBEICHHH, COOPAHHEBIX B XOJE PACCIIENOBAHKES, MOTIO
OTPHUIATENEHO CKa3aThCI Ha OECIIPHCTPACTHOCTH Cy/Ia.

3. Cnpaseoaugoe pasbupamenvcmeao Oena

171. 3agBuTens YTBEPKAAL, BO-TEPBEIX, uTo ceHaerend K., ITn., K6. n
D., O6yayan npouH(GOPMHPOBAaHE! O CBOHX IIPOIECCYANBHBIX Npasax, He
OB IPOMHGOPMEPOBAHEl O CBOMX MPOIECcCYUThHEIX 00g3aHHOCTAX. OnH
OBLMTH NPEAYIPERACHBI TOMBKO 00 YrOJOBHOM OTBETCTBEHHOCTH 34 Aa4y
3aBEXOMO JIOXKHBIX MOKa3aHMH, a 00 OTBETCTBEHHOCTH 3a OTKa3 OT Jaud
NOKa3aHWHA — HET, XOTA B COOTBETCTBHH C BHYTPHIOCYAAPCTBCHHBIM
3aKOHOIATEIECTBOM TAKOe TPEAYIPEXIEHHE JODKHO ObUI0 OBITH CENIAHO
(cM. myEKT 103 BEImE). B pesynsrare K. oTKazancs oreeuars Ha HEKOTOPHIE
BOMPOCH] CTOPOHBI 3AIATEL.

172. Bo-BTOpBIX, 3a4BUTCIE XKANOBAICH, YTO CTOPOHE 3AITHTHI HE OBLLIO
MO3BOJICHO 331aTh K. BOIPOCHI O €r0 JIMYHOCTH H O HATHYHH V HETO
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cyumocta. TakuM oGpazom, CTOPOHA 3aIMUTH ObLIA NHIIEHA BOSMOMXHOCTH
OCIIOPUTE  HJIeXHOCTH K. Kak CBHAJETENA JIEPEd  IPHCIHKHBIME
sacefaremsaMu. Jlelicreutensno, ToT (akt, dro K. OBI ocykaeH 3a
COBCPIICHHE MHOTOTHCIICHHBIX TSKKUX NPECTYILIERHHA, MOT HOCTaBUTE O
COMHEHHE €r0o YeCTHOCTh, &, CIIEIOBaTEIBHO, K JOCTOBEPHOCTE €TO
nokazanuii. Kpome Toro, Mormo OBITE Tak, YTO OH COITIACHNCH AaTh
MOKA3AHHS HPOTHE 3asBHTCd B OOMEH Ha HEKOTOPBIE YCTYIIKH CO CTOPOHED
AMUHHACTPALHN HUCIPABATEILEHOIO YUIPEXKIEHHSL. [Mprramm
crpapeuBocTH Tpeboal, yrods! K. ObUI ACOpOIIEH N0 3TOMY IIOBOY
Mepesl TPUCSKHBIME - 3acelarelsMu. 3ampeT IpelceaTeIbCeTBYIOMEro
CYZBH HA BONPOCH 0 muyrocTH K. B O HallM4M{ y HEro CyJHMOCTH OBII
HE3AKOHHBIM., Poccuiickoe 3aKOHOAATCIBCTBO 3alpeliaie HCCIENOBATH
JaHHEe, CIOCOOHBIE BERI3BATH TPeAyOeKIACHNE IPHCIKHBIX B OTHOINEHMA
NOACYHMOTO, TAKde KaK, B HacTHOCTH, (akTel NpekHeHd CyIHMOCTH.
OnHako B OTHOINEHWH CBUJETeNed Tako# 3amper OTCYTICTBOBAN (CM.
nyHkT 105 Boime).

173. 3agpyTens TAKKe yTBEpKJai, 4ro csuacrens C. ORI JOMpOIIEH
OPOKYypOpoM 110 HoBOAy YyOumiictea P. 3aseurens ne OOBHHAICA B
copepimeHmd storo  yomiicrBa, M moxazaEus. C.  OTHOCHTENBHO
HPENONaracMoi MPUYACTHOCTH 3afBUTENd K HaHHOMY NPECTYIUICHHI)
BEI3BAIH  NpeayOexJICHAC MPUCSKHBIX B OTHOIISHWH — 3adBHTCILL
[IpencenarenseTByomuil  cylbd HE TpeKpatdail  o0Cyk/JeHme  ITo#
uHPOPMATIMH TPOKYPOPOM H CBHICTEIIAMHE, HE Pa3BACHHI NPACHKHBIM, 4TO
OHH HE JO/DKHLI IPHHHMATh €€ BO BHHMAHHE, H OTKIOHHI BO3PaKEHHC
CTOPOHBE 3AlIATHEI B 3TOH CBA3H. bojee TOro, B CBOEM 3aK/IIOUMTEILHOM
BBICTYIUICHMM [POKYPODP YIOMSHYN © mokasanmax C., MONYyYEHHBIX Ha
CT2/TMM IIPEJBAPUTCIILHOTO CIIE/ICTBHA, KOTOphle HE OBUIM MOBTOPHO
H3TI0KEHBI HM mepen PUCSHKHBIMHA 3aceAATEISIMA.
HpeacenarensCIBYIOUHHE CyAbsl He IPepBai HPOKYpopa ¥ HE pa3biCHUI
IPHCOKHBIM 3aCeiaTelsiM, 9T0 OHE HE JOJDKHBI NPHHUMATH BO BHUMAHHC
5TH HOKA3aHWsl TIPH BBIHECEHHH BEpIHKTA, Kak Toro TpeboBamra OT HETO
YacTh  TPerha cTaTkH 336 YTOIOBHO-IPONECCYANBHOIO  KOJCKCA
Poccuiickolt Pemeparyu (cM. nyHKT 106 BuIITE).

174. Haxonen, 3asBWTelh YTBEPXKIAT, YT0 B HACTOSIEM aeke OBUIO
IONYIEHO MHOKECTBO JAPYTHX IIPONECcCyaNbHEIX Hapymenud. B yactHoCTH,
eMy M €ro 3alfuTHUKaM ObLIO IPEJOCTABIICHO HEJOCTATOYHO BPEMEHH Ha
P3YUCHHAE MATEPHAIOB YTOJOBHOIO JA€Na H HOATOTOBKY 3aKIHOUYHTEBHBIX
BBICTYIUICHEH, OH He OB IPOHH(OPMHPOBAH 0 CBOEM IIPABC HA YIacTHE B
CyZeBHBIX INPCHUAX, W OIPEHCNEHHBIC JOKa3aTeNbeTBa ObUIM PHHATEL
CY/IOM NEepBOH HHCTAaHIIHE HE3AKOHHO.

175. Baactu Poccutickxoil @excpaldH YTBEPKAATH, UTO cBHjaerenn K.,
1., K6. 1 3. Obus 1pouEQOPMHPOBAHEL O CBOUX IPOLECCYATbHBIX NPaBax
M oBM3aHHOCTAX B COOTRBETCTBHHE CO cTatke 36 VYronoBHO-
IponecCyanbHOro koekea Poccuiickoi Depepamua. B Tekere 3TOH CTaTbH
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coiepxuTes cchnka npa cratem 307 wm 308 VYromosworo Kojekca
Poccuiickoii ®@enepanig, KOTOPHIE TPEIyCMATPEBAIOT OTBETCTBEHHOCTh 34
7lady 3aBeIOMO IOXHBIX IIOKA3aHUB W OTKa3 OT Aa¥m MOoKazaHwid (CM.
1yskt 103 Benme). bBosee toro, ¢ yuetom toro, aro K., T, K6. u D. 65um
CBUJICTCILIMH  3ALUMTHI, skanoba 3asBUTENsS Ha HX OTKA3 OTBEYATh Ha
BONIPOCH! €ro 3AIHTHUKOB OBLIA YperbsIBICHA HETpaBoMepHOo. Hammdaue
cymumocTE y K. He ameno oTHOmeHU K Aeny 3agserrens. Takum obpazom,
OPEeCCIATCALCTBYIOMMEA CyIbd OTKIOHHI BOMPOCH CTOPOHBI 3aIUTLI O
HammyEe ¥y K. cyaMMOCTH Ha 3aKOHHBIX OCHOBaHHIX, KAK TOTO TpeboBaia
oT Hero crathd 335 VYTONOBHO-IPOIECCYATRHOrO Koaekca Poccuiickoit
Menepanyn  (cM. nmyHKT 105 BbIIE), HOCKONBKY OTH BONPOCH MOLIH
BBI3BATH OPEAYOSHKACHUE IIPHCIIKHBIX B OTHOLICHHH CBHCTEIIA.

176. Kpome Toro, Bnactu Poccuiickoif ®emepannm yraepiaaau, 9o
obcTosTenscTBa ybmiictea P. He o0cyxnamck B xoge cyAeOHOro
paszOmparebCcTBa IO ey 3asdBHTENs. bosiee Toro, NpeacenaTenseTBy O
CyAbsl PA3hACHH IIPHCIKHBIM 3aCEaTellsaM, 9T0 OHU JODKHEI IPHHHMATE
BO BHHMAHHE TOJIBLKO OOCTOATENLCTBA YOHHCTE M MOKYIICHHI Ha yOuiicTBa
Kn., Ke. u cynpyros I'. Uro kacaercs HETOYHOCTEH B 3aKIIOUHTEIHHOM
BRICTYIIICHHH TPOKYpOpd, Kacarommxcst nokazamumid C., 3asBHTEls H €ro
3AIOUTHEKY UMEITH BO3MOKHOCTH MOIPABHTE IIPOKYPOPA B CROMX. OTBETHHIX
BLICTYIeHUSX. [IpencesaTenbCTBYIONMH CYbs PA3hICHI IIPHCOKHLIM,
9T0  3aKMOYHTENLHBIC BBICTYIIEHHS CTOPOH HE MOTYT  CIY)KHTH
JIOKa3aTCNLCTBOM, ¥ YI0 HX BEPIMKT JODKSH OBITH OCHOBaH HA
JIOKa3aTellbCTBaX, PACCMOTPEHHBIX B XOAC cyaeOHoro pazbuparenncrea. C.
JiJI IIOKa3aHWsl B IPHCYTCTBHHM TIPHCEKHBIX 3aceNareieil, ImoSTOMY OHHM
MOIJIM ITONATaThCs HA €TO MOKAa3aHus, KOTOphie OBIIH JaHbl B YCIOBHSX,
OTBEYABNIHX MPHHITHITY COCTA3ATCIIBHOCTH.

b. Muenme Cyna
1. Hpuemnemocmu acanobvt

{a) «Hesapmcumbiii B OecnpHCTPAcTHRI cyn, co3MaHHBI B FOpsAKe,
perycMOTPEHHOM JAKOHOMY

177. Cyn mnopropsier, 4YI0 BBIDAXKEHHE «CO3JAHHBIA B NOPANKE,
IIPEAYCMOTPEHHOM 3aKOHOM» KacaeTcsl He TONBKO MPAaBOBOH OCHOBEL
CaMoro CyIIeCTBOBAHMS «CYAa», HO M COCTaBa Cyja B KXJIOM Jene (CM.
pemenne Cyna mo Bompocy npuemiuIeMoctr kanober  Ne 31657/96
«byckapuru npotus Can-Mapuro» (Buscarini v. San Marino) ot 4 mas
2000 r., a taxxe nocranosnenne Cyna o neny «llocoxor mpotre Poccem»
(Posokhov v. Russia), xanoba No 63486/00, nysxr 39, ECHR 2003-1V).
TaxkuM obpazom, Cyny ciefyer paccMOTpeTh BOIPOC O TOM, OBUIM JIM
HapyIICHB] HAllMOHANLHBIE IpaBHia Ha3HAUYCHMsA NPUCIKHBIX 3acenareiei,
U COOTBETCTBYET JI caMoO IO cede NPUMEHUMOE BHYTPHIOCYIAPCTBEHHOE
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3AKOHOIATENLCTRO Tpeboanisym KOHBEHIAN 4, B YaCTHOCTH, TPeGOBAHUIO
0 OecOpHCTPacTHOCTH, MNPEAYCMOTPEHHOMY UyHKTOM 1 craren 6
Komsennmu# (cM. nmoctagopnennme Cyna no jaeny «lIsepcak mpoTus
benpren» (Piersack v. Belgium) ot 1 oxtabpsa 1982 r., mynxr 33, Series A
Ne 53).

178. Cyn oTMedaeT, 4ro 3asBUTENb HHKOTJIA HEe OcriapiBal TOT (aKT, YTo
CIECOK IPHCEKHBIX 3acejareneii  MOCKOBCKOIO TOPOJICKOTO  CVAA,
NPEOAMABIIMX YHACTHE B PACCMOTPEHHHE YIOJOBHOTO JIeNa B OTHOUICHHM
gero, OBUI COCTABIEH U YTIBEpKAEH IIpaBUTENLCTBOM T. MOCKBEI B
YCTaHOBIEHHOM 3aKoHOM mopganke. CyTh ero xamoba 3aknovanach B TOM,
YTO CHHCOK MNPHCIKHLIX 3acelaTelicH He OBIT OnyONMKOBaH B TOJHOM
00BeMe, Kak Toro Tpebyer 3aKoH, 9TO, IO €r0 MHEHUWI, IPHBENO K
HE3aKOHHOCTH COCTaBa KOJJIEIMM YIPHCSIKHBIX 3acejarelledl 1Mo ero Jely.
Cyn me ybexaen srum jporojioMm. M3 pemenns CyneOHOH KOIIETHH IO
yronosaem jienam Bepxoeroro Cyaa Poccuiickoit Menepanmu, B KOTOPOM
OBUIO  JIaHO TOJNKOBAaHHC MPHEMEHHMEBIX IIONOXKCHHH  POCCHHCKOTO
3aKOHONATENGCTRBA, CJEAyeT, Y9TO 3aKOHHOCTH CHHCKA TPHCSKHBIX
3acezarelell He 3aBUCHT OT €ro IIPEABAPUTE/LHOM nyOIHKaman  (CM.
OyeKT 74 Beune). Cyx e BHJIMT OCHOBAHAN JUIS HECOTTACHS ¢ IMOJOOHBIM
TonkosagueMm. Cy/1 . HaOMWHAET, YTO TOJKOBATH  HAI{HOHAILHOE
3aKOHOATENBCTRO, B TOM YHCJIE HOPMBI, PETYIHMPYIOITHE KOHCTHTYI[HH
rocyJapcTB H UX CYZAONPOH3BOACTBO, JOIDKHEL, B IIEPBVIO OUYepenb,
HAIIHOHAILHBIC CYIBL, M YTO OCYIOECTBICHHE UM CBOSH HaI30PHOM
dyHKIEH noTpedyercsl TONBKO B CIYyYasX BONHIOMETO MPCHEOPCIKEHHS
JEHCTBYIONMM 3aKOHOATENECTBOM (cM. moctaHoBienwe Cyaa 1o jery
«JlagenTc mpotms Jlateum» (Lavents v. Latvia) or 28 mosbps 2002 r.,
xamoba Ne 58442/00, myskt 114, a Taxke comepkamuecs B HEM CCBLIKH).

179. UYro xacaercsa XajoOBl 3asdBHTENL Ha TO, YTO OH HE HMel
BO3MOXKHOCTH TIPOBEPHTH, ACHCTBHTEIBHO IH IPHCSHKHBIE 3aCe/IaTelld,
BEIOpaHHBIC /IS PAaCCMOTPEHNS YIOJIORHOTO JIefa B OTHOIIEHHH Hero, ObUIK
BKJIIOUCHHL B crrrcoX, Cya He YOeKIeH B TOM, UTO OQHIHANBHEI CITHCOK
Orr  HejocTyneH Jurs  obmecreenHocTH. Cyjl HamoOMMHEET, 9T0 HA
3AaUHTEPECOBAHHYI) CTOPOHY Bo3naraercsi 00sf3aHHOCTE: IPOSIBHTE 0coboe
yCepaue NPH 3alHTE CBOMX MHTEPECOB (CM. nocTadosieHre Cyaa 1Mo aemy
«Cyxopybuenxo mpotEe Poccuu» (Sukhorubchenko v. Russia) or
10 deppang 2005 1., xamoba Ne 69315/01, nymkr 48; a Taxkxke penicHus
Cynma o Bomnpocy npuemiaemocta xkanod «arynos u llaryrora nporrs
Poccun» (Shatunov and Shatunova v. Russia) ot 23 mons 2002 r., xxanoba
Ne 31271/02, u «Toiimnep npotus I'epManum» ({euschler v. Germany) or
4 oxrsibpa 2001 r., sxamoba Ne 47636/99,). asurensr IeHCTBETEIHHO
3ANPOCHT ¥ IPEICENATEBCTRYIONErO CY/IbM KOIMMIO CIMCKA, HO DTO HE
TMPHHECIO HAKAKUX PEe3yNBTATOB, IIOCKOIBKY 3TO OBIT SABHO HE TOT Cnocod,
[OCPEACTBOM KOTOPOTO OH MOT MOIYIUTH AOCTYII K CHHCKY. [Ipokypop
COOOMMII 3AIMUTHHKAM 3afBUTEIA, 9TO CIHMCOK MOKeT OBITh IOJNYYEH B
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Itpaurenseree 1. Mockeel (cM. nyHKT 49 Bpiue). OxHako IpPH YTOM HET
HHUKAKHX JOKa3aTeibCTB TOTO, YTO 3aSBHTENs MM €r0  3allHTHHKH
TIBITAIMCE TOJXYYMTh Konmio cnucka B IIpasurenscrBe r. Mockssl, Ha
KOTOPOM JIeKalla OTBETCTBEHHOCTD 3a& COCTABICHUE H YTBEPIKACHHE CIHNCKa.

180. Hakonerny, wro Kacaercs cocTaBa KOIUIETHH  IPUCHXKHEIX
3acenarerich, ciymaBiiell Aeno 3asBUTENS, 3a4BHTENb HE OCHApPHBAIl TOT
dakt, uro OHH OBUIM OTOOpPaHBI CyNbeH B IPEXYCMOTPEHHOM 3aKOHOM
nopanke. Cya HOBTOpsSET, 9TO, €CHY HAIHOHAIBHOE 3aKOHOJATCILCTBO HE
TIpeayCcMaTpHBACT YJacTHsi CTOPOH B 0TOOpE TIPHCKHLIX 3acenartesici, 1o
He TpOoTHROpeqHT TpelopaHuaM nyHKTa 1 crarem 6 KonBeHmmm (cMm.
pemenne Epporrefickoii KOMHCCHH TI0 TIpapaM 4eIoBexa 1o Jielty «Kpemnos
npotue Ascrpum» (Kremzow v. Ausfria) ot 5 centsabps 1990 r., xanoba
Ne 12350/86). Cym oTMeuaeT, 4YTO B COOTBEICTBUH € POCCHHCKHM
3aKOHONATENLCTBOM  3asBUTSIL MMeNl HpaBo 3aj7aBaTh KaHIWAaTaM B
IPHCSKHBIE  3ace/laTelld  BOIPOCH],  CBs3aHHBIE C  BEBICHEHHEM
00CTOATENBCTR, MPENsSTCTBYIOMUX HX YIaCTHIO B PACCMOTPEHUH €r0 JIeNa, a
TAKKE 3aABIATH MOTHBHPOBAHHBIE M HEMOTHBHPOBAHHBIE OTBOMEI
KAHAHJATAaM B HPHCSOKHBIE 3acelaTell WITH BCEMY COCTABY KOJJICTHH
NpUCSKHEIX  3acemareneit  {cM. nyskr 102 Beme). 3asgBHTENb
BOCIIONTG30BANICS. CBOMM I[IpaBOM HAa 3a4BJCHHE OTBOAOB KaHAWIaTaM B
MIPHCSIKHBIE 3ACEJIATEIH, B HE3aBUCHMOCTH H OSCIIPUCTPACTHOCTH KOTOPBIX
OH YCOMHHJICS, H BCE ero OTBOAGI OBLTH yIoBnerBopeHbl. OH HE 3asBul
OTBOJIa BCEMY COCTARY KOJLICIHHM IPHCSIKHBIX 3acejarenet (CM. IyHKTHI 52
¥ 58 Benme).

181. Takum obpazom, Cyn cuhraer, 4T0 MpaBo 3asdBHTENI Ha
«He3aBHCHUMBIN H OCCIpPHCTPacTHBL CyZ, CO3JAHHBIE B TOPAZKE,
MPEyCMOTPEHHOM 34KOHOM», He OBDIO HapyIIcHO B CBI3H C OTOOpOM
MPHACSOKHBIX 3acenaresieii i cocraBoM UX KOJUICTHH.

182. Cyx Taxxe paccMOoTpel >KajnoOsl 3adBrTels 110 [TOBOJIY TOIO, HTO
MpeACEIaTeILCTRYIOMIMH Cy/Abs OBUI HPEIB3ATHIM, W YTO TIPHCSDKHBIE
3acemaTeNy MOABEPriINCh farieHno. OgHaKo, IpHHAMAsS BO BHUMAaHHE BCE
HMEIOIHEECA B €r0 pACIOpPSKEHHH MaTePHAIbl, 2 TAKKE KOMIETSHITHIO
Cyna B OTHONMICHHHA YKa3aHHBIX Kalto0, CyJ IPHXOJUT K BHIBOJLY, YTO OHH
HE COJepXar TPH3AAKOB KaKoro-nu00 HapyuleHHs npaB H  cBoOOJ,
zakperuienusx B Konpenyn 1 B IIpoToxonax x Heil.

183. CnenorarensHO, JaOHad YACTE Kal0o0bl HOIIEKAT OTKIOHEHHIO KaK
SABHO HeoOOCHOBAHHAN Ha OCHOBAHWH IOJIIYHKTA «a» MYHKTa 3 M IyHKTa 4
craTed 35 Kogsesmna.

{6) Copage/ineoe H MyOIHYHOC Ppa3dUDPATENLCTRO Aela

184. Cya orTmeuaer, 410 MHaHHBIC Kaxodbl HE SABISIOTCA  ABHO
HeOOOCHOBANNGIME II0 CMBICHY HOJNYHKTa «a» TyHKTa 3 crateu 35
Kongennun. Cy1 TAKKE OTMEYACT, YTO OHU HE SBISIFOTCS HEIIPAEMIIEMbBIMH
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Mo KakuM-Tu60 maeM ocHoBaHuAM. CHegoBarelbHO, OHH JOLKHBI OBIThH
MPUZHAHBI IPACMICMEIMH.

2. Cyweemeo xeanob

(a) [[yOnmuHOe pa3bupaTeLCTBO Aejia

185. Cya =HanoMHH2eT, 4YTO IIPOBEIEHHE NYOIHYHOIO CyAedHOro
pazOmpareibeTRa TpezicTapusger coboif OCHOBOHONAraroOINME HPHHIMIL,
3aKpelvieHHbl nyHKToM 1 crarsn 6 Kogsennun. IlyOmAadHoCTE cyrebHOTO
paz0upaTenbeTBa  3ANMINAST  YHACTHMKOB  IIpoliecca OT  TaifHoro
OTIPABICHHS TPABOCY M BHE OOIIECTBEHHOTO KOHTPOI; TAkKe 9TO OJHO
M3 CPENCTB MOJUICPIKAHHS JIOBEpHS K CYXy. 3aKOHHOCTH OTIIPaBICHHA
NMpaBoCyIHsa, B TOM YHCIE CyJjebHOro mnpouecca, o0yciiapinasaeTed €ro
MyOMHaHBEIM XapakTepoM. Jlenas OTIpPABJICHHE HPABOCY/H UPOIPAUHEIM,
myOIHYHOCTH CIIOCOOCTBYET JOCTHKEHHUIO 1eNH, 0003HaYeHH0M B yHKTE |
cratbl 6 KouBeHiimn, a MMCHHO CIIPaBEIJIUBOCTH  CYASOHOTO
paszbupaTenbCTBA, — TAPAaHTHS  KOTOPOTO  SBIMETCS  ONHEM — H3
OCHOBOIOJIATAIONIHX NPHHIMIIOR IO00TO AEMOKPATHYECKOTO obIecTra 1o
cMpicny Konsennmu (cM. moctanorieHue Cyjla 1o aeny «[ oTpeH U Apyrue
nporas Opammun» (Gautrin and Others v. France) or 20 mas 1998 r.,
CoOopuuk nocranopieHuEd u pemenui Epponedickoro Cyna mo npasam
gyenoreka 1998-I11, mymkT 42, a Takxke nocraHopieHume Cyna no jeny
«[Iperro u apyrue uporus Wranmm» (Pretfo and Others v. Italy) ot
8 nexabpsa 1983 1., Series A Ne71, nymkr2l). llybnmunocts wMmeet
Qonplioe 3HaueHHE AIA OOBMHBIX CyaelHBIX pa3zbuparTenseTB 10
VIONOBHEIM JIeHaM, KOTOpBIE MOTYT BeCTHCh M B OTHOIHCHHH JHl,
TPEICTABISAIONMX ~OINACHOCTh, HECMOTPA Ha NpoOIeMBl  oOecIedeHus
06c30MaCHOCTH TPHCYTCTBYOIMX (cM. TocTtaunosinende Cyga mo ey
«Koamnoemn u ®enn nporus Coemmennoro Koponescrea» (Campbell and
Fell v. the United Kingdom) or 28 mons 1984 r., mynkr 87, Series A Ne 80).

186. TpeBopamwe ©  OPOBEACHHHE  NyOIMYHOTO  CyAeOHOro
pa3bHpaTETLCTBE MOMKET HMETh HCKIIOUEHHS, YTO OYCBHAHO H3 CaMOM
Gopmynuposka oyEKTA | crarhbu 6 Konpenuy, cogepxamero NolIoKeHue,
KOTOpOE THACHT, YTO «Ipecca W Iy0JmMKa MOryT He JOiyCKarhcsd Ha
cynebHple 3acejfanuss B TEUEHHE BCEr0 NPONECCa HMIH €ro 9acTH Mo
COOOpaKeHUsM MOpPAIH, OOMISCTBEHHOIO HOPAAKA MIH HAHMOHAILHOH
0E30IIaCHOCTH B JIEMOKPATHISCKOM OOIIECTBE <...> HJIH — B TOH mepe, B
KaKkoM 3T0, 10 MHEHHIO CyAa, CTPOro Heodxomumo — TpH ocodbIX
obcTogTenseTBax, XOrjaa rMacHOCTh Hapyirana OBl HHTEPECHl IPaBOCY JNH».
Taxem 00pazoM, WHOTIA MOKET OBITE HEOOXOMEMO B COOTBETCTBHM CO
cratheit 6 KOHBEHIHMM OTPAHWIMTL OTKPHITHH R ITyOJIHYHLIM XapakTep
cynedHBIX pazbupaTeIbCTB, HAIPHMED, B LEISX 3alHThl 0e30aCHOCTH Hild
qacTHOH KH3HW cBuAeTenedl wim obecrnedeHus cBoboaHOro obOMeHa
pHQOpMaHeli W MHCHHSMHM I[PH OCYIIECTBICHHH TpaBocyiud (cM.
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nocraHosleHue bombmyod [Tanarst Cyma no nmemy «MapreHE TpPOTHB
©Opannun» (Martinie v. France), xanoba Ne 58675/00, mynkr 40, ECHR
2006—..., a rtaxxke mnocraHoBrenre Cyma mo nemy «B. u P. mportur
Coemunennoro KoponesctBa» (B. and P. v. the United Kingdom),
#xano0sI NeNe 36337/97 u 35974/97, nynxr 37, ECHR 2001-1IT).

187. Cyn orMeyaeT, yto MOCKOBCKHH rOpoOJCKOH CyJl APUHSI pelieHue
O IIPOBEJIEHHH 3aKPBITOrO CyAeOHOro pazOMparenbCTRA MO YIOJIOBHOMY
JENy 3asgBUTENA, COCIABIINCE HA TO, UYI0 B XOAe CYIAcOHOro
pazOupatenscTBa  OyZAYT  OOCYKIAThesAd — MaTepUalbl,  CONCPIKAMMC
TOCYZIAPCTBEHHYIO TaMHY (cM. OYyHKT 48 poime). Cyl HANOMEHAET B TOH
CB43H, UTO caM (PakT HaATHYAsA CCKPeTHON AH(OPMAITHE B MaTepHaiiax Jiena
aBTOMATHYECKH HE 03HAYACT, YTO HeOOX0IMMO 3aKphITh CyAeOHEI mpouece
st obmecTReHHOCTH, O3 cOOMIo/ieHusT Oananca MEXAY OTKPBITOCTBIO U
COOOPAKECHUIMHE HallMOHANBHOR Oezonacnoctr. Jlaa rocymapcTBa MOMKET
OBITH BRXKHBIM COXPAaHHUTEL CBOU TaliHbI, HO OeckOHEHHO DOBINEE 3HAYCHHE
uMeeT obeclicueHHe TPaBOCYIMS BCCMHM HEOOXONMMBIMH TAPAHTHAME, W
O/[HOM W3 CaMBIX 00S3aTCABRHBIX IapanTuil asisiercs myormmuaHocts, [lepen
OTCTpaHeHHeM OOIMECTBEHHOCTH OT PazOUpaTelbeTBa 10 YrOJOBHOMY ey
CYABl NOJDKHBI IPHATH K KOHKPETHBIM BEIBOJAM O TOM, YIO IIPOBEACHHE
3aKpHITOrO cyAeOHOTO paztupaTenscTea HEOOX0AMMO IS 3allETH BAXKHBIX
TOCY/IapCTBSHIBIX MHTEPECOB, H OTPaHUYHTE CEKPETHOCTh B TOH CTCIICHM,
KOTOpasi HeoOXoMMa IS 3aIMUTHl TAKUX HHTECPECOB (CM. HOCTAHOBICHUE
Cyna no jeny «benamer nuporuas Poccwmu» (Belashev v. Russia) or
4 nexabpsa 2008 r., xxanoba Ne 28617/03, mynkr 83, a Takke MOCTAHOBICHHE
Cyma mo geny «Pomanoma mpotuB Poccuu» (Romanova v. Russia) ot
11 oxra6pa 2011 r., xxamoda Ne 23215/02, myaxkr 155).

188. Her HuKakmx AOKA3aTeIbLCTB B NOIB3Y TOrO, YTO 3TH YCIOBUS OBUIM
COOMOIeH I B HAcToANIEM Aene. MOCKOBCKUH TOPOJICKOH CY/l He PAazbICcHUN
OCHOBaHUA JIisl NPOBEACHHS 3aKpBITOro cydebHoro paszbuparenscTea. OH
He VTOYHWI, KakWe JOKYMCHTHI B MaTepHallax Jela CYHUTAIHCH
COZICPXKAITAMA TOCY/IZPCTBEHHYIO TalHy, M Kakoe OTHONIEHHE OHW HMEIH K
XapaKTepy OpeXbiBlIeHHBIX  3agpurtenio  obpuHenmit. ITlpm  srom
MOCKOBCKEM TOPOJCKOR CyA IPOUFHOPEPOBAL XO0JATAHCTBO 3afBUTENRL O
OpoBeACHIH NyOnumaHoro cyaedHoro pasdupaTenncTBa ¢ yAaleHHEM
MPHCYTCTBYIOMIEX U3 3ala cyAe0HOT0 3acelaHnd B X0J¢ OJHOI0 KM, IIPH
HeOOXO/IMMOCTH, HECKOIBKHX 3aKpBITBIX 3aceJaHuii Uit  Ornalmenns
3aCeKpeveHHBIX JOKYMCHTOB {cM. MyHKT 51 Bemme). [eiicTeuTtensio, U3 He
ocTropeHHBIX  BiacTaMu  Poccuiickolt Penmepanu  JOBOJOB  3asBHTENS
CHEeRyeT, 94TC B3 Sollee CeMH ThICHY JOKYMCHTOB B MarepHaiax jena §pinc
3aCEKPCUCHO TONMBKO OKOJIO mecrupecatd. Cyn He MOXKET He OpuHiTH K
BBIBOJLY, 9TO IPH TAKMX YCIOBMAX pemenne MockoBCKOro rOpoIcKoro cyaa
0 MPOBENEHHH MOJHOCTBIO 3aKPHITOTO I OOMECTBEHHOCTH CyAEOHOTO
paz0uparenecTBa OBIIO  HEOLpaBIaHHBEM. Hakowner, pelresue o
MPOBENEHUH 3aKphITOr0 CcyReOHOTo pasduparenhCcTBa MPEACTABISIETCS
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0COOCHHO HCOKHAAHHEIM C Y9€TOM TOrO, YTO CY HEpPBOH MHCTAHINH B
WTOTe TaK M HE PacCMOTPEN HH OJUH H3 3aCEKPEUCHHBIX JOKYMEHTOB (CM.
nyukT 7474 Beune).

189. Cyn Ttaxke ofpammaer BHMMAHHE HA J[PYTHE IOBOIBI BIACTEH
Poccuiickolt PDemeparum o T0M, YTO OTCTPaHEHHE OOMECTBCHAOCTH OBLIO
HEeoOX0oMMO Ui obecricyeHnst Ge30NacHOCTH YUaCTHUKOB IIpOIecca H
GeenpuctpactHocTE cyja. Opsako Cyx OTMEwaer, 4To IpH IPHHSTHH
peleHusA O IIPOBCJCHHM 3aKphRITOro CcyAedHOro pazbupareibcrsa M
PACCMOTPEHHA Xarno0 3adBHTENS B 3TOH CB3M BHYTPUTOCYJAPCTBEHHEIE
CyAbl HE YIIOMSHYIHM O KaKHX-THOO yrpo3ax Oe30MacHOCTH YYACTHHKOB
cynebHOro  pasGupaTenbeTBa MM DECHPUCTPACTHOCTH  CydeGHOro
pasduparenscTBa B KadectRe  OCHOBAHHA  JUIS  OTCTPAHCHHS
obmecreennoctH. Takum ofpasom, Cyx He yOexneHE B TOM, d9TO
OCHOBAHHEM UM TIPHHSATHS PELICHHUI 00 OTCTPAaHEHMH OOIIEeCTBEHHOCTH OT
cynebHOro  pasbMparenbcTBa IO Jlelly TOCHYXKHIH — COOBPaXKEHHS
OC30NIACHOCTH MM KAKHC-TUGO  34KOHHBIE ONACCHHE OTHOCHTETHHO
OecIpUCTPacTHOCTH.

190. C yuetom BEimen3noxerHoro Cya OPEXOMT K BRIBOIY, ITO OTKA3
OT MPOBEACHHUA OTKPLITOrC Cy1e0HOr0 pa30HpareiILCeTBa B 00CTOSTENLCTRAX
HACTOALIETO AeNa ObUI HeOIIPAR TAHHEIM.

191. B zawmouenne Cya oTMeUaeT — M BiacTa Poccmifckoii Denepanum
HE YIBEPKAAT 00paTHOE — UTO PacCMOTPEHHE JIeNa B KAacCAMOHHOM
nopsiike B Cy/1eOHOH KOIUTEIHHE 10 YTolOBHEM feniam Bepxopnoro Cyma
Poccutickoli Pemepanun Toxe He ObLIO OTKPHTBIM U OOGINECTREHHOCTIH.
Ofcropa cieayer, 9T0 pacCMOTPEHHE [CNa B KACCALMOHNOM TOpA/KE He
HPUBCTIO K YCTPAaHCHHIO HENoCcTaTKa cyaebHoro pasbuparenscrsa B
MockoBeckoM ropofcKoM CyAe B BHE OTCYICTBHA NyOIMYBOCTH (CM.
BRIMIEYKa3aHkble nocraHoBnenus Cyna mo genam  «benames nporus
Poccun», nynxt 87, m «Pomanosa riporus Poccuny», nynkr 159).

192. TlppnEmas BO BHHManHs BBONEYKa3aHHbIC CcooOpaxenms, Cyx
UPUXO/MT K BBIBOAY, YTO II0 HACTOANEMY Jeny OBLIO JONYIIEHO
HapynreHue IyHkTa 1 crartbm 6 KOHBEHIIMH B CBA3M C OTCYTCTBHEM
IyOIMYHOTO  CyAeOHOro pasOHpaTeNibcIBA [0  YIOJOBHOMY A€My B
OTHOHICHHUH 3a9BHTCN.

(0) Cnpageameoe pa3zdHpPATEILCTBO Aeiia

193. Cya ormeuaer, 4TO 3asABHTENb BLUIBHHYJI DS 7Kanod, KOTOpHIE
KacaloTCs PasIHYHAIX HPOLNECCYaNbHBIX HapylleHHH, JOMYIIEHHbLIX B XOje
cyaebuoro pa3zbEpaTeNnsCTBa MO YIOIOBHOMY Jiefy B OTHOLIGHHM HETo.
pexume weero, CyA  pacCMOTPHT KamoOb, KAacalOMUecs JIOpoca
cBHeTenel OOBHHEHIS.

194. Cyx  moBTOpsieT, 9TO  TapaTHd,  NPeAyCMOTDEHHBIE
MOJIYHKTOM «d» nyHKTa 3 craThl 6 KoHBeHmwmm, mpeacrasmsnor coGoi
ocobple acmeKTHl IIpaBa Ha CIPABE/UIHBOE CyAebioe pazbuparTeNbeTBO,
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VCTAHOBJICHHOIO HYHKTOM 1 TOH JKC CTArbH, KOTOPKIC JIOJDKHBI
MPHHEMATECS BO BHEMaHHE XpH JHoOOH ONEHKE CHPAaBEANMBOCTH
cyzebuoro pazbuparenscrea. Kpome Toro, ocHOBEHOHM 3amaded Cyaa B
COOTBETCTBHH ¢ MYHKTOM | crarthi 6 KoHBeHImH sBIAETCSA OLCHKA 00ImeH
CHpAaBE/UTHBOCTA CYACOHBIX pa30oHpaTelsCTB N0 YTONOBHBIM Jeiam. Iipm
mposenenmn  oneskw  Cyx OymeT  paccMarpEBatk  cynebHOE
pa3bupaTenECTBO B LENOM, IPHHAMAS BO BHHMAiHE [IpaBa CTOPOHBI
3aETBE, a4 TakKe MHTSPECh OOIECTBEHHOCTH M [IOTEPUEBIIHX B
BaIEKATIEM IPUBICYCHIH BUHOBHEIX B COBEPIICHUH 3TOI0 HPECTYILICHHSA
K OTBETCTBEHHOCTH H, UPH HEOOXOAMMOCTH, IIpaBa CBHJETeNneH (CM.
pocTagosinenne bonbimoi [lanater Cyma mo geny «Anb-Xapast u Taxepu
npotae Coenmuennoro Koponeecisa «{Al-Khawaja and Tahery v. the
United Kingdom), wanoGer NeNe 26766/05 u 22228/06, myaxt 118, ECHR
2011, a Tak¥ke COOEPMKAIUECS B HEM CCHUIKM).

195. Tloumymkr «d» myskra 3 craree 6 KonsenuWH 3akperniseT
IIPHHITHII, COTJIACHO KOTOPOMY DI TOrO, 9T0OBI MOXKHO OBUIO OCYIHTH
OOBHHSIEMOTO, BCE JIOKA3AaTCILCTBA €r0 BHHBIL, KaK HPABHIO, JIOJUKHbI
NPEACTABIATECSA B €70 HPHCYTCTBHE B IyOIHYHBIX CYAeOHBIX 3ace/[aHusIX C
LENLI0 0DeCIIeYEeH s BO3ZMOIKHOCTH COCTA3aTeNLHOrO OOCYXKIEHHS. JTOT
OPHMHIAN JONYCKAeT MCKIOYeHHWs, OJHaKO OHM He TOMKHEI HApyIIath
npaBa CTOPONBI 3AIlIUTHI, KOTOPBIE, KaK IpaBuio, TpedyloT, dToOBI
oOBHHAEMOMY ©OBITA IIPEJOCTABJIECHa COOTBETCTBYHOINAS —HaanekKaas
BO3MOKHOCTE OCHOPWUTh ¥ JONPOCHTH IOKA3HBAIOIIMX MNPOTHB HETO
ceujerenelt (oM. mocranonienne Cyxa no geny «Jlyka mpotme HMranmw»
(Luca v. Ialy), wazo6a Ne 33354/96, myuxr 39, ECHR 2001-1I). 3ror
IPHHITAII  YCTAHABIMBACT, YTO OTBETYHK JIOIDKEH 3HAaTh  CBOHX
oGRUHATENEH, YTOOLI OH MOT OCTIOPHTS HX YEeCTHOCTh H HAJEIKHOCTD, M UTO
OH IOJKEH HMETh BO3MOKAOCTL IPOBEPHTH IPABAUBOCTE U JOCTOBEPHOCTE
WX [OKa3agHd B XOJC VYCTHOrO JIONpOcd 3THX CBHIECTEHCH B €ro
NPHACYTCTBHE W00 TPM Jade CBHAETEIAMH CBOMX HOKasamui, nmubo Ha
fonee mo3zHEEH crajguu cyaeOHOTO pazduparelbcTBa (CM. BBILICYKA3AHHOES
nocragoprenne Cyna o gedy «Anb-Xasas © Taxepu OpOTHB
Coemunennoro Koponescrsa», 1mysxr 127). Ecmu  oOBHHHTENBHLIH
OPHTOROP OCHOBAH HCKIIOYATEIBHO MM B DPEIIAOEH CcTeneHw Ha
TMTOKA3AHMSX, JAHNEIX JIHIOM, KOTOpoe 0OBHHSEMEIH He UMEN BO3MOXHOCTH
TOTIPOCKHTH, WM KOTOPOE He OBLIO JIONPOIICHO B XOJ¢ MPEABAPATENBHOLO
cneNcTBAS HiIH CyneOGHOro pazdHpaTenbeTBa, IIpaBd CTOPOHBI 3allMTHL
OFPAHMYMBAIOTCS B CTEICHH, HECOBMECTHMOHW €  TapaHTHAMH,
npeyCMOTPeHERIME  cTathel 6 KomseHnmm (cM.  BBINIEyKasamHoe
nocranosienue Cyza to geny «Jlyka nmporee Hramumy, nyekr 40, a Taxoke
CONEpXaImHecs B HEM CCBUIKH).

196. Obpamasce K o0cTOSATEILCTBAM HACTOMIIEro Aena, Cyj oTMeyacT,
YTO B OTCYTCTBHE OCHOBAHHN B BEPAMKTE HOPUCHKHBIX MM KaKUX-IHHOO
JIOBOJIOR B IIOCTAHOBJICHUH CY/I4 KACCAIIMOHHONH WHCTAHIMM HO BOIPOCY O
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TOM, SAB/ANUCH JIH CBHJCTENBCKHE MMOKA3aHWS, OCIIOPCHHBIE 3asBUTEIIEM,
PEIIAONINM T0KA3aTEIILCTROM €F0 BHHBI, HIIH KAKUX-JIMOO JIOROIOB CTOPOH
IO JaHHOMY BOIIPOCY, OBIO OBl TPYAHO pelliMTh, KAKME CBHJICTCIBCKUC
TMOKa3aid MOXHO CYMTATh PEHIAIONIAM OCHOBAHHEM IS OCYXACHHUA
3AABHTEIA.

197. Cyn HOBTOPSET, 9TO CIIOBO (PCIHAOIIHEY JOIKHO HOHUMATECH B
Y3KOM CMBICIE KaK YKa3bIBAafOIIee Ha HOKA3aTeNbeTBA TAKOH 3HAYMMOCTH
MIH  BaOKHOCTH, KOTOpAsk MOXET OIpeiAenHTh Mcexonx gena. Lomu
CBHACTENBCKHE HOKa3aHHUS TONTBEPKIAOTCA IPYTHMH MOAKPEIIISIOIAMI
JIOKa3zaTenbCTBAMU, HX OIEHKAa Ha IpeIMeT HX peIIalonmero Xapakrepa
OyIeT 3aBUCETH OT CHIBI HOJKPCIUIAIONEAX JOKA3aTCALCTB, YEM CHIILHEE
TIOAKPEIBIONIAE A0KA3aTeNbCTBA, TEM MEHBIIE BEPOATHOCTH TOIO, YTO
IIOKa3aHKs CBEACTENCH OYYT COYTEHBI PELTAIIAME (CM. BRIIICYKA3AHHOE
nocranosnene Cyaa 1o jgeny «Ane-Xaras u  Taxepm mpoTus
Coemunensoro Koposnesersa», nyHkt 131).

198. B xoae cynedHOTo pazbHpaTeNbecTBa IO JETY 3adBHTCIHS ObLIO
JIOTIPOHIEHO MHOMKECTBO cBHAeTencH. TeM He MeHee, TONBKO TpOe H3 HHX
3a4BUNE O IIPHYACTHOCTH 3adBHRTEIS — Jpyroii oOBuHsembii 11, o
ceujierenn odpuHeHus K. u C. Bee ocraneHble cBUjieTeNd HE 3HAMU, KTO
HaHsn YOWHI, W He Jany noxazanuwii npotus zaseurens. K. Oour
EIMHCTBECHHBIM CBHIETEIICM, KOTOPHEIHM TIOKazall, 4yTo OH of0CykOam ¢
sasBuTeneM monpobroctr ybOmicrs Ki, Ke. u cympyroe I'., a’ Taxke
BO3HArpakAcHne, 00SIManHoe 3a HX COBepiileHIe.

199. Tlokazanus K. noArBepKAAMHCH CBHACTEIBCKAMH MOKA3AHUAMHA C
qy;KHEX CIIOB, JagHeMHE [1. u C., KOTOpHIE 3asBUIM, 9TO OHH Y3HATH O
IIPAYACTHOCTH 3aSBATEIIA K IOKyIUeHnaM Ha youiictea K. u Ke. ot I'. O
TaKke Mokasamd, uro [. Oosucd, dYro s3agsuTens ero ybober. B
obcTogTEbCTBAX HacTosimero aAena (oM. OVHEKT 196 peme) TpymHO
OUCHUTh, KAaKOC 3HAYEHHE NPHAABANH [PHCHKHBEIC  3aceIaTeiy
noakpernsomuM noxazamsaMm 1. u C. Oxpaxo crout oT™MeTHTSH, 4TO H 11,
uw C. namm nokazanpsi © UY>KHX CJIO0B, H MX IOKA3aOHsA «HM3 BTOPBIX PYK»
JOIDKHBI Obutd O5ITE MCHES BECOMEIMY, YeM TIoKazanus K., ocHoBaAHbIC Ha
€ro JIMYHBIX 3HaHUAX (CM. aHAJIOTHYHYIO MOTHBHPOBKY B HOCTAHOBIICHMN
Esponetickoro Cyma mo paeny «Mupunamewim 1npoTus  Poccuu»
(Mirilashvili v. Russia) or 11 nexabpz 2008 r., xanoba Ne 6293/04,
ryakT 218). JIcHcTRATENHEHO, NpPaBAWMBOCTE W TOYHOCTE INOKazaHu#é I. B
OTHOLICHEY 3asBHTCIA, TAHHBIX HE ITOJ( NPHCAroH, KoTophie morTopmmm 1.
u C., Heas3s ObUI0 MPOBEpPUTE IPH TMOMOIM HEepeKpPecTHOro AOIpoca, H
NPUCAKHBIE 3ACCHATCIIM HE MMENd RO3MOXHOCTH HabmIoaTh 3a ero
IIOBEACHUEM IIPH Aa4¢ THX HokasaHui. bomnee Toro, uro xacaeres I1., Cy,z[
paHee YCTaHOBHI, YTO IPH OLCHKE IIOKa3aHHH Apyrux OOBHHAEMBIX IO
JENY DOJAKHA MPHMEHSTECs Gollee BEICOKAS CTENEeHb KOHTPOIS, ITOCKONBKY
MONOMKEHHE, B KOTOPOM OKA3BIBAIOTCH JIPyrue OOBHWHSEMEIE 1O JIeNTY NPH
Jaye [OKa’aH|ii, OTIMYAeTCs OT HOJNOXKEHHS OOBIYHBIX CBHJETENEH (CM.
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noctaosinenre Cyna no neny «Buagumup Pomanoe npotur Poccum»
(Vladimir Romanov v. Russia) ot 24 mons 2008 r., xanoGa Ne 41461/02,
noyuxt 102). II., sBngemoiica eme o7HAM OOBHHIEMBIM 10 ATy,
CBHJETENBCTBOBAN, HE OVyudM NpPHBEACHHBEIM K IPHCATE, TO ©CTh HE
yTRepKIas 00 MCTUHHOCTH CBOHX ITOKA3aHWH, BCIICACTBUC YEr0 OH MOT
OOJJIeKaTh HAKA3aHWIO 34 JIady 3aBE/IOMO JNOXKHEIX MMOXasaguid. 3710
00CTOATEIBCTRO TOIKHO GHLTO CHH3HTE CHITY €T0 TMOKA3AHMIA.

200. C yueroM penueusnokennoro Cyx cuuraer, uro noxaszanus K.
ObUIM €JMHCTBEHHBIMH IIOKA3aHUIMHM W3 LEPBBIX PYK, JAHHBEIMH TIOJ
OPUCATOH, B TIONE3Y IPHUUACTHOCTH 3agBHTENI K YOMMCTBAM, BMCHCHILIM
eMy B BEHY. OUEeBHAMO, 9T0 €ro MOKa3aHug MMenu OONbIIoe 3HAYEHHE, H
0c3 HUX [anckl ¥a OCYKICHHE 3asBuTels ObUH 06l 3HaunTeNnbHo HIKe. 1o
ATOM TPHYMHE UX MOXKHO CUHTATh PELIAIONAM J0KA3aTelIhCTBOM BHHEI
3aABUTEIIA.

201. Cyn ormeuaer, wro K. Obin BBI3BaH W sBUJICS Ha cyneOHoe
pa3zduparenbCTBO 1O JIeNy 3asBUTENN B KauecTBe cBuzerens. OH man
[NOKa3aHMsl M OB 1IOJIBEPrHYT NepekpecTHoMY ponpocy. Omrako, Oymy4du
HellpeXyIpexXACHHbBM 00 YTOI0BHOH OTBETCTBEHHOCTH 3a OTKA3 OT Jadd
MOKA3aHW#, XOTd B  COOTBETCTBHH €  BHYTPHIOCYJapPCTBEHHBIM
3aKOHOJIATENILCTROM TAKOe TIPEAYIPESKACHHE ABNSETCA 00A3aTeIbHBIM {(CM.
nyakT 103 Brimie), OH OTKasalcsd OTBeYaTh HAa HEKOTOPBEIE BOIIPOCHI
CTOPOHBI 3amuTHL 00 ODCTOATENHLCTBAX COBEPINEHMS [IPECTYIUICHMIM,
BMCHCHHBIX B BAHY 3asIBHTEIIO (CM. IIYHKTHI 53, 54, 61 1 65 BrIme).

202. Cyx cumraer, 9TO B pe3ynbTaTe OTKaza CBANCTENs OOBMHCHAS
OTBEYATH HA BOIPOCHI MOACYAMOT0 MOXKET OBITE HOJOPBAHA CAMA CYTh €ro
mpaBa Ha OTBOJ ¥ JONPoc 3T0r0 cBujereas. Cys MOBTOpSeT B 3TOH CBAZM,
qT0 KOHREHIEA NpH3Bala «rapaHTHPOBATh HE T MPABa, KOTOPHIS ABIAIOTCS
TEOPETHYECKHMHE FUIH HLTIO30PHLIMH, a T€, YT0 IBIIIOTCA IPAKTHICCKHMHU
H aQPexTuBHBIMIY). B 0COBEHHOCTH 3TO KacaeTesi TapanTHi, 3aKPETIICHHBIX
crarbedt 6 KowBeHiMM, YyUHTBIBag BaXHOS MECTO, 3aHUMACMOC B
JEeMOKpaTH4eckoM oOINecTBe TpaBOM Ha COpaBediEBoc cyaebHoe
pasdupareBECTBO BMECTE €O BCEMH TapaHTHAMH, IPEXyCMOTPEHHBIMH
JarHo# craTtheil (cM. mocranoBneHms boneuroit [lamarer Cyma mo naemam
«Cranes nporus bonrapum» (Stanev v. Bulgaria) ot 17 amsapa 2012r.,
xaitoba Ne 36760/06, nyukt 231, u no memy «llepes nporns Opamimm»
(Perez v. France), wanoba Ne47287/99, myaxr 80, ECHR 2004-I; =
«Apruxo nporae Urammm» (Artico v. Italy) or 13 mag 1980 r., myskr 33,
Series A Ne 37).

203. Ecth psyn ocHOBaHHH, II0 KOTOPBIM CBHICTENHh MOMKET OTKa3aThes
OTBEYATh HAa BOIPOCH OOBHHAEMOrO, TAaKHWe KaK OIIaceHHE 3a CBOIO
6e30macHoCTh (M. BRINIEyKasaHHOEe noctaHoprenue Cyna mo geny «Jlyka
uporus  Hrammw», nyHKT 40), Oone3HEHHBH XxapakTep cBeAeHHH o
CEKCYANBHOM  HaCWIIMH, KOTOpBIE JOIDKCH TOBTOPHO — H3JIOMKHTH
norepneBmii {cM. nocranosnenwe Cyma mo jgeny «3npasko llerpos
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npotus bonrapuw» (Zdravko Petrov v. Bulgaria) or 23 wons 2011 r.,
aanoba Ne 20024/04, nyukrel 35 1 37), WM UpaBO HE CBHJIETEIBCTBOBATE
OpoTHB caMoro ceds (cMm. moctanosnenue Cyja 1o neny «Kpaxkcu mpoTus
Hramau (Ne 1)» (Craxi v. Italy (no. 1))or 5 pexabps 2002 r., xanxoba
Ne 34896/97, nymxr  86). B COOTBeICTBME € POCCHIICKEM
3aKOHOJATEILCTBOM — CIOMHCTBEHHON  YBRKWUTEILHOHM IPHUMHON  1Uis
OCBOOOIKIACHNS CBHACTES OT O0A3aHHOCTH JABATH MIOKA3AHUS SBIAETCH €10
HPaBO HE CBHJAETENBCTRBOBATL NpoTHB cebs camoro (cM. IyHKT 103 BhuIE).
Oppaxo B Hacrosumem gene K. He BBIABHHY) HHKAKMX OCHOBAHHN RIS
CBOETO 0TKa3a OTBEYATH Ha BOIPOCHL B 4acTHOCTH, OH HE COCAICA HA CBOC
IpaBo HE CBUACTCILCTBOBATH IIPOTHB ceOs caMoro, a NpocTo 3asMBHIL, YTO
OH HE X0UeT 0TBEYATh Ha BONPOCHL

204. Cya cadraeT CTPaHHOH PEaKiHI0 TPELCCAaTENbCTRYIONIETO CY/bH
Ha TAKOH HEMOTHBHPOBAZHHBIH OTKa3 CBHAETENS OTBEYATH HA BOMPOCEHL
Bynyan  ocHOBHbIM  OmocTurelneM — CIPAREIMBOCTH  CYAeOHOTO
pazbuparenscTBa, B COOTBETCTBHH €  BHYTPHTOCY/JAapPCTBCHHBIM
3aKOHOJATENLCTBOM CYObs OblIa 00sM3aHa IIPUHATL BCE HEOOXOMMMBIE MEPBI
qst obecneueHus  coOMOAeHMs OPWHIUNOB  COCTS3ATEIbHOCTH |
pagHOUparus ¢ropoH (em. nmyHkT 104 Beone). OaHAKO KOT/A 3alMHTHHKHA
3asIBUTEIS MTONPOCHIN CY/IBI0 HAIOMHWTS K. 0 ero 3akoHHOH 0083aHHOCTH
OTBEYATE HA BOIPOCHE, a TAKXKE 0 BO3MOXKHOH YIOJIOBHOH OTBETCTBEHHOCTH
38 COOTBETCTBYIOINIHI OTKA3, IPEACEIATeNbCTBYIONINAN CYbS OTBCTHIIA, YTO
K. mMeeT mpaBo He OTBEYATL HA BOMPOCHL {(CM. OYHKT 55 Beime). Ona ne
MOSICHWNA, TodeMy K. MoxeT ObITh 0CBOOOMKACH OT 00S3AHHOCTH OTBEYATh
HA RBOIPOCHL, YCTAHOBJICHHON cratheil 56 VYToJOBHO-IPONECCYATBHOIO
kogexca Poccuiickoit Peneparnuu (cM. imyHKT 103 poime). ITpr sToMm oHa He
coCnanach Ha IPABOBYIO HOPMY, JONMYCKAIOMYIO OCBOOOKIACHUE OT NAHHOMH
0053aHHOCTH HA TAKOM OCHOBAHHHU.

205. Ilpu Takux obcTosTebeTBax Cyn HE MOXKET He TPHITH K BEIBOAY,
YTO BCIEACTBHE TOTO, UTO MPEINCEIaTENLCTBYIOMIHANH CYILI HEONpaBAanHo
no3soumil K. He oTBEUATH HA HEKOTOPHIE BONPOCHI CTOPOHBI 3alIUTHI 00
00CTOSTENLCTBAX — COBCPIIEHHS NPECTYIUIEHHH, BMCHCHHLIX B BHHY
3AMBUTENO, MMPABO 3asSBHTEIS HAa OTBOJA M JONPOC JTOIO CBHACTEN,
rapaHTHPOBAHHOE HYHKTOM 1 B noamynkTom «d» uyHkta 3 crareu 6
Konpennus, O5UI0 3HAYATEIHEHO OIPaHHUYEHO.

206. Cutyanus 3agBHTeNs enfe 00iblIe yeyryOnsanack TeM, 9T0 eMy He
OBUTO MMO3BOJICHO 3adaTh K. BOOpoc MO NOBOAY HEKOTOPHIX MOMEHTOB,
KOTOPBIE MOTIIH CHU3HATE T0BEpHE K HEMY KaK K CBHIICTETIO.

207. Cyn yxe ycTaHaBIUBAI HapyHOIEHHe NyHKTa 1 crarhu 6 KoHBeH MU
B JeJie, B KOTOPOM OT CTOPOHBI 3aIlUTELI B IPUCSDKHBIX 3acejarenci Onuia
CKpBITa HHGOpMaIMs O TOM, YTO KEOYEBOH CBHAETENs OOBHHEHHS YXKE
JABHO SABIAETCS HOJIMIEHCKAM OCBEIOMHUTEIEM W MOJYIHA 3HAYHUTENBHOE
JIEHeKHOE BOSHATPAKICHNIE, 3allIUTY CO CTOPOHBI OJHIIHNA H HMMYHUTET OT
cymeOHOro mpecleqoBanMsa B OOMEH Ha Jady IDOoKa3aHuil [pOTHB
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sageuTeneli. Cyn ycTaHOBHI, UIO B PE3yJIbTaTe COKPLITHA DTOH
prdoOpMallii CTOPOHA 3aIHUTLI ObUTa JIMINEHa BO3MOXKHOCTH 3HAYHTEIIBIO
CHU3HTHL HOBCPHE K KITIOYCBOMY CBHICTEIIO DOCPEACTBOM IEPEKPECTHOIO
qompoca (eM. mocranosierue Boiminoit [lamarer Cyna no jieny «Poy u
Jseuc mporus Coemmuensioro KoposeBeTear» (Rowe and Davis v. the
United Kingdom), xano6a Ne 28901/95, nyakta 62—67, ECHR 2000-11).

208. B mppyrom sene Cyz yCTAaHOBHII, 4TO OYEHEb BAXKHO, UTOOBI CTOPOHA
JQIMUTEL  HMENA  BO3MOKHOCTE  IIPOJAEMOHCTPHPOBATE  NPEAB3ATOCTD,
BpaXICOHRIH HACTPOH MIIH HEHAACKHOCTE cBHjereis. OH HOCTAHOBHIIL, YTO
JIOKA3aTeNIhCTBA BHHOBHOCTH OOBHHSIEMOrO MOTYT SBIATHCH «3aBEAOMO
JOXKHBIMH HIH UPOCTO OIMUOOYHBIME», M UIO BaKHO, YTOOBI CTOPOHA
3aIUTEl  obnamgama  uaEdopManyei, HO3BONMOWCH ¢  MPOBEPUTH
HAJICIKHOCTH CBHACTENS] WIH MOCTABHTH 110J| COMHEHHE €ro HaAcKHOCTH
[IOCPECTBOM TIEPEKPECTHOTO Aonpoca (cM. nocraHopnenne Cyaa no gemy
«Kocrosckn npotus Hupepmanmos» (Kostovski v. the Netherlands) ot
20 mosOps 1989 ., wyakT 42, Series A Ne 166).

209. Cyn cumraer, 9T0 ¢ Y9CTOM 3HAYWMMOCTH mMoxazanuid K. Obuio
BRKHO, 9TOOBI €10 HAACKHOCTEL MOTTIa OBITH IOABEPTHYTA IPOBEPKE B XO/E
MEepeKPecTHOro IOIPoca.

210. Cyn oTMmedaeT, 4To Hpe/ceiareIbCTBYIOMMUH CyAba OTKIOHHUI BCe
Bonpockl O Hammumm y K. cyZIMMOCTH, O IpHYMHAX OTKa3a OT JauH
[IOKA3aHMif IPOTHE 3agBHTENA B XOAE NEPBOIo AONPOCA, COCTOABIIETOCT B
1999 roay, o npuYMHAax, NOABHTHYBINUX €r0 HA4YaTh [aBarh TAaKHE
nokazanug 8 2003 rojy, a TakKe O BO3MOXKHOM JABICHHHM HA IaHHOTO
CBHIETENS CO CTOPOHBI OPraHOB HPOKYPaTypsl (cM. OYHKT 56, 63 u 64
Bpmre). Cy 0TMEUACT, YTO HMEHHO HPHCSKHBIC 3aCeAaTeNH JODKHE] OBLIH
ONpEeellnTh, Kakoe 3HAYCHHE, 1PH HAMYMH  TAKOBOIO, JIOIDKHO
npuaasathes moxkazauusaM K. ODpoTHB 3aseuTend. Jiid BBIIONHEHHS DTOH
3a7a49d OHHU [OJOKHEI OBITH OBITH B KYpPCE€ BCEX OOCTOSTENILCTB, HMEBIINX
OTHOIICHHE K [JAHHOMY BOIIPOCY M BIHSBIIMX HA TOYHOCTE H
JIOCTOBEPHOCTh MOKA3aHWM, B TOM WUHCIE B Kypce JOOHX MoTtuBoB K.,
KOTOpPLIC MOIJIH HOATOJIKHYTEH €T0 K HeKaxkeHuo daxtos. Taxum obpazom,
JUTS CTOPOHEI 3aIMTHI OBIIO BaXKHO OOCYIUTH BEIHEYKA3aHHbLIE BOLPOCHL B
NPACYTCTBEN OPHCSDKHBIX — 3aceJaTencd B Ierax mnporepkn K. wa
HAAEXKHOCTE M 00OBeKTHBHOCTE. (Cyn  0DeCHOoKOeH — 3asfBIICHHEM
NpEACENATEBCTBYIOMEr0 CYABH O TOM, YTO 3AIHTHHKH 3asBUTENS «HE
BMEIOT 1paBa CTaBUThH I10jl COMHEHHE IOKa3aHHS CBHAETENEH» (CM.
IYHKT 56 BbHIE), M 9GTO IPUCSKHBIM 3ace/aTelsiM «HeT HeoOXOIMMOCTH
3HaTh 0 MoTHBax, noOyauemux [K.] 7aTe NokazaHus [IpOTHB 3adABATENH [
(cM. mynkr 64 BoOnE).

211. TlpuauMagd BO BHHMAHHE TOT thakt, 9T0 3agBHUTEHIO He ObUIO
TO3BOJEHO 3a7aTh K. BOMPpOC 1o MOBOAY TeX MOMEHTOB, KOTOPHE MOIIIH
DOJOpBaTh JIOBCPUE K €ro  I[IOKA3aHHAM, SBIABIIHMCS —PELIAFOIHM
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JIOKA3arelhCTBOM BHHORHOCTH 3asiBMTels, Cyd CUHTaeT, 9TO [paBa
3aABHTE HA 3alIUTY OBUIH 3HAYHTEIBHO OFPAHHYCHEL

212. Cym OpuXOOHT K BEIBOAY, UTO B pe3ymerate otkaza K. — mpm
NOIAEPHKKS IPEIceaTeNbCTBYIOMEr0 CYAbH — OTBETHTE Ha HEKOTOPHIE
BOIIPOCH 00 OOCTOATENBCTBAX COBCPMICHUS IPECTYIUICHHH, BMEHEHHEBIX B
BHHY 3a4BHTEIIO, H B PE3yNbTATE 3alpeTa NPEeICceaareIbCTRYIONErO CYABI
Ha Jionpoc K. 10 MOBOJTy HEKOTOPHIX MOMEHTOB, KOTOPhIE MOIIH BHIIBUTE
€r0 HEHANCKHOCTh, IIPaBa 3ASIBHTENS HA 3aMTY OB OrpaHHYCHEI B
CTeEHH, HECOBMECTHMOMN € TapaHTHIME, TPEAYCMOTPEHHBIMH OIYHKTOM 1 |
poamyakToM «d» myskta 3 crared 6 Komsemmum. Tlpuw  raxmx
00cTOATENBCTBAX HENB3sS CKa3aTh, YTO 3agBHTEIO ObUI0  obecredeHo
CIIpaBeAINBOE Cy/IeOHOE PazduparebeTRO. :

213. CnegoBaTeNbHO, 110 HACTOAIIEMY Jielly ObLIO  JOMYIHEHO
HapyILOIcHHe OyHKkTa | u noanyHkTa «dy» myHKTa 3 ctateu 6 Kouperm.

214. C y4eroM BBINICHIIOKEHHOTO OTCYTCTBYET HEOOXOAUMOCTE B
OTICJIBHOM PACCMOTPEHMH OCTAJTLHBIX YTBEPKICHHI 3asBATEIS 10 TIOBOJLY
CIIPABEANIMBOCTH CYe0HOr0 pasdupaTenseTea.

VI. IPUMEHEHME CTATBHU 41 KOHBEHIMI

215. Crarea 41 KoHBEHIIMH MpeTyCMATPUBALT:

«Ecnu Cyn obbapigeT, 4To HMEIO MecTo HapymeHne Koupenmms wid TIpoTokoson
K Heil, a BHyTperHee mpaBo Bricokoii Jloropapusatoweiics CTOpPOHB! AomycKaeT
BO3MOKHOGTE JIHINE YACTHYHOTO YCTPAHEANA IOCACACTBHI 9TOT0 HapyleHus, Cyi, B
cayuae HCOOXOIMMOCTH, IPHUCYKIACT CHPABCIIHBYIO KOMIEHCALUMIO MOTEpIeBmIe
CTOPOHS.

A. Bpen

216. 3agsutent Tpebopan npucymuts emy 170 000 eppo B kavecrre
KOMIICHCANHH MaTepHalBbHOro  yiuepda, BLIpazdBOIErOCH B TOTEpE
3apaboTKa 3a IEPHON COZECPKAHUA TOJ CTPakeH BO BpeMs PacCMOTPEHMUs
nena B cyae. On raxoxe tpebopan mprcyants emy 20 000 epo B KavecTse
KOMHEHCAIHH MOPATHLHOIO Bpeaa.

217. Baacrum Poccuiickoit denepanuu yreepxmann o6 OTCYTCTBHH
TMPUYAHAON CBS3HM MEXJy TpeDOBaHMAMH O BO3MEIICHHH MATEPHAIBHOTO
yimmepba u xanofaMu 3assuTens. bonee toro, 3asBHTENL HE MPEICTABHIL
HUKAKAX HOATBEPKIAFOIIEX JOKYMeHTOB. UTo kacaeTcs TpebopaHHA ©
KOMICHCANAY MOpantHOro epena, Cyn He obnamaer womneresrwedl wo
MEePECMOTPY pellieHnsl HAOHOHATIBHBIX OpPraHOB BIACTH O Ipe/ThABICHHH
oOBMHEeHHM 3asBuTenrO. TaxkuM o0pazoM, TpeDoBaHHE © KOMIEHCALIMH
MOpPa&IBHOTO Bpeda ABJAsAeTCAs ABHO HeoboCHoBaHHBIM. B moboMm ciyuae
3asgBJICHHAs CyMMa SIBIOSETCS  3aBhIIeHHOH. VYcranoBnenwe (akrta
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HapyIIeHUA caMo 1m0 cebe Oyner sBIIThCI JOCTATOUHOH CHpaBeATTHBOM
KOMIICHCAIHcH.

218. Cym orTMedaeT OTCYTCTBHE OPHYHAHHOR  CBA3H  MEXY
YCTAHOBJICHHBIMU HAPYIICHUSMH M IOpeAIoNaracMoif rorepeil 3apaloTka
(cM. mocramopnenwe Cyna mo gaeny «Haxmamosuy npotus Poccum»
(Nakhmanovich v. Russia) ot 2 wmapra 2006r., xanoba Ne 55669/00,
nyHkT 102). Taxum obpasom, Cyx oTKIOHSCT TpeDOBaHHE 0 BO3MEIIEHHH
MaTepHAIBHOTO YIIepOa.

219. Cyn Taxke OTMEYAeT, 4TO B HACTOAINEM JeNe OH YCTANOBHI Pl
Hapymenuii Konpennan. B wacTHOCTH, HM OLITO YCTAHOBIEHO HapyIICHHE
nyHkra 1 cratei 6 KOHBEHIIHE B COBOKYHHOCTH ¢ HOJIIYHKTOM «d»
nynkTa 3 crated 6 Koupenuun. Cyj| MOBTOPSET, MTO €CIH 3agBUTEIL ObLI
OCYXKIEH, HECMOTPA Ha BO3MOMNKHOCTH INOCSraTelIbCTBA Ha €ro IIpasa,
rapaHTaposanneiec crarbeit 6 KoHBeHNHM, OH JODKEN, HACKOIBKO 3TO
BO3MOXKHO, OBITH HOCTABIIEH B TAKHE YCIOBHS, B KOTOPBHIX OH HAXOIHIICH
OB, ecou Obr He OBUIM HAPYNICHBI TPeOOBAHUS JAHHOTO MOJOMEHHS, U 9TO
Harbonee NpHeMIeMOi (GhopPMO KOMICHCAIME, B IPHHIAIE, MOKET CTaTh
HOBOE Cy/1eOHOE pa3OupaTensCcTBO BIM BO30OHOBICHHE pazOHpaTeTheTBA
IO JeNly, ecad TOro TpedyeT 3asBHTENE (CM. IMOCTAHOBJIEHHE Bonbinoi
[aratet Cyaa no gemy «Omxanan aporue Typiuu» (Ocalan v. Turkey),
wanmoba Ne 46221/99, nywxr 210 in fine, ECHR 2005-IV, a Ttakxke
nocrasoBnenue bonpmoii [lanarer Cyza mo geny «CaxHOBCKHIT NPOTHB
Poccun» (Sakhnovskiy v. Russia) ot 2 goabps 2010 1., sxanoba Ne 21272/03,
oyekt 112). Cyn orMmedaeT B 3TOH cBs3M, yro crated 413 VYronosHo-
IpoleccyansHoro konekca Poccuiicko#t @enepanmu  mpenycMmarpueaet
BO3MOHOCTE BO30OHOBJICHHS Pa3bHparenbeTBa M0 YIrOJIOBHOMY Jedy B
ciydae ycra"oryenus Cyjom HapymeHuss Koupenmum (cMm. mynkt 107
BEIIIIE).

220. Yro racaeTcs TpeOoBaHMIt 3a4BUTEN 0 KOMIEHCAIHY MOPATLHOIO
Bpeaa, Cyn cudract, 9TO CTpafanus U OTUASHHE 3a4BUTE]S HE MOLYT OBITEH
KOMIICHCHPOBANE! O(HHM UL YCTAHOBICHACM (dakTa Hapylenus. TeM He
MCHCE, KOHKDPCTHAs 32asgBICHHAS CYMMAa HPEACTaBISeTCS 3aBBINICHHOM.
Ilppnnmag  pemense ©Ha copasedaHBoi  ocuore, Cyn mnpHcyxiaer
sassuTemo 6 500 eppo B KadecTBe KOMIICHCAUMH MOPAIBHOIO Bpeia, a
TAIOKE BCE HAJIOTH, NOJJIe/KaInie HAaTUCIICHAIO KA YKAZAHHYIO CYMMY.,

b. Cynebubie pacxombl B H3ACPKKH

221. Ccepinasich HA JOTOBOPLI 00 OIUIATE YCIYT 3alIHTHHKOB, 3aSBUTENb
TpeGopan BEUIATATE eMy 216 500 pybielt, To ects oxono 6 085 erpo, B
KauecTse KOMITEHCAITMY CYIeOHLIX H3gepKek, nonecenupx & Cyne.

222. Bracta Poccuiickoit Qenepanmm cowmd TpebyeMyIo 3agBHTEIEM
cyMMy 3aBeimieEHOH. Kpome Toro, ona Osina nonTBepk/IcHA JOKYMEHTAMEH
JHOIb HaCTHIHO.
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223. B cooTBETCTBHM ¢ HpenencHTHOH npaktukod Cyra 3asBUTENb
HMEET [PaB0 HAa BO3MENICHHE CyZeOHEBIX pacxXoj0B M M3IEPKEK TONBKO B
TOH Mepe, B Kakoi UM OLUI0 JOKA3aio, YTO 9TH PacXoibl OBLIH DOHECSHE] B
NERCTBUTEILHOCTH, TO HEODXOAMMOCTH M B Pa3yMHOM KodM4ecTBe. B
paMKax HacTOALIEro HAella, YUHTHIBAd HMMEIOMHECHS B €70 PACIOPSHKCHHH
JOKYMEHTBL H TOT PaKT, 910 HECKOISKO JKAI00 3aIBHTEIS OBIIO OTKIOHEHO,
Cyn cumTaeT pasyMHBIM LPHCYJUTH €My cymMMy B pasmepe 3 000 erpo, a
TAKOKE BCE HAIOTH, HOANEXAUHE HAYMCIEHUIO Ha YKA3aHHYIO CYMMY.

B. IIponeHTsl 32 NPOCPOURY ILIATENRA

224. Cyn cumTaeT NOpHEMHEMLIM, 4YTO HpOICHTHad CTaBKa IpH
MpocpoUKe TIaTeskeM NOoDKHA OBIThL YCTAHOBICHA B PasMepe, PaBHOM
OpeaeIbHOH yueTHOH craBke EBpoleiicKoro HeHTPANbHOIO OaHKa, ILHOC
TPH IPOLICHTA.

10 OTHUM OCHOBAHUMAM CY A ENUHOI'IACHO:

1. npusnan xanody OpHUEMIEMON B 4aCTH NPENONAraeMoil He3aKOHHOCTH H
gpe3MepHOd  NPOJIOJDKHUTENBHOCTH — COACPMKAHUWS  3asdBHTENI HOJ
CcTpaxKel,  npearioaracMoro  HapylIeHHd ~— €T0  [OpaBa  Ha
6e30TIIAraTeNbHOEC BHIUECCHAE CY/IEOHOr0 pemeHds O BOIPOCY O
IPABOMEPHOCTH COJIEPKAHNAA TMON CTPAXKCEH, OTCYTCTBHUS OTKPHITOTO
cyaebHOro paszOHparenbcTBa W NPEANONAraeMoil HecnpaReIHBOCTH
cynebHoro pazdmpaTeNbeTBa 10 YTOIOBHOMY JICHY B OTHOIIEHHH HEro, a
B OCTANBHOH YacTH — HENPHEMIIEMOH;

2. nocmanoewl, 9TO B HACTOAIIEM Jelie He OBUIO JONVINeHO HapyIICHHS
mysxTa 1 craren 5 KorseHNEH;

3. nocmano8uR, YTO B HACTOAIMEM Jigne OBUIO NOMYINEHO HapyIICHHE
myHkTa 3 crathh 5 KonpeHNHN;

4. nocmanosun, 4TO B HaCTOAIMIEM Ielic He ObUTO TONYIICHO HapyMCHHS
oyHxTa 4 cTarey 5 KOHBEHIUHA B CBA3M C JUIHTEIEHOCTRIO IPOH3BOACTBA
[0 KACCAIMOHHELIM >KaJIo0aM 3asiBUTENS HA IMOCTAHOBNEHHS OT 21 HioHd
2003 r. u 13 aprycra 2003 r., xacarompecs BOIPOCCB NPHMEHEHHES
MEpHI IIPECeYcHMs B BUJIC 3aKIIOUCHHA IO CTPAXKY;

5. nOCmaHOGW, YTO B HACTOAIIeM Xxene OBUIO [HOUYINEHO HapylicHHE
nyukra 4 cratbM 5 KoHBenmum B CBA3M ¢ YpE3MEPHOH
BPOJIOJDKHTENBHOCTREO  IIPOM3BOJICTBA 110 KACCAIMOHHBIM  KanodaM
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3a4BUTENS HA ITOCTAaHOBICHML O IPOUICHUE CPOKA COJMEPKAHMS 0.
crpaxelt oT 12 derpana 2004 r., 13 anpens 2004 r., 17 wions 2004 r. n
9 nexabps 2004 1.;

ROCMAnOsHA, YTO B HACTOSMNEM Jele OBUIO JOIYINEHO HapyucHHe
oyHkra4 crateu 5 KoHpeHumM B CBA3H ¢ HEPACCMOTPEHHEM
KaCCalHOHHOH KaJIO0B! 3asBUTENS HA IIOCTEHOBNCHUE MPOUICHIH CPOKa
coaepxanud oA crpaxeit ot 10 mapra 2005 r.;

ROCMANOSYA, 9TO B HACTOAMEM Jeie OBUIO JONYIICHO HApYHICHHE
nyHkTa 1 cTatbE 6 KOHBEHIMH B CBA3H C OTCYTCTBHEM OTKPHITOTO
cynebHOrO pazbuparenseTBa MO YTOJOBHOMY JIely B OTHOUICHEM
3AABHTEIIS;

ROCMAHOGW!, 9TO I10 HACTOSHIEMY Iy ObUio JOTYIEeHO HapYINCHHE
nyakTa | u nmojmryHkTa «d» myHkTa 3 crareu 6 KoHBEHIMH B CBA3H C
OTCYTCTBHEM Y 3aIBHTCIS HaJuexkamed U >hdheKTHBHON BO3MOKHOCTH
OCIIOPHUTEH NOKa3anwms K. npoTus nero;

ROCTMAHOGUWA, ITO B JIAHHOM CIy4ae HeT HeoOXOIMMOCTH PacCMAaTPHURATh
OCTANTBHBIC XKAN00BI Ha Hapylnesns NyHKToB 1 u 3 crathu 6 KoHBeHHH;

10. noemanosun,

11.

(a) 9ro B TEUYEHHE TPEX MeCAleB, HAYWHASA €O JHS BCTYIUICHHS
INOCTAHOBJIGHHS B CHIIy B COOTBETCTBHH ¢ IIYHKTOM 2 cTaThd 44
KonBernmm, rocyZapcTBO-OTBETUMK OOA33HO BBIUIATHTEL 3agBHTCIEO
HEKCTIPABCACHHLIC CYMMBI € TOCTEAYIONTHM TICPCBOAOM B BANIOTY
rOCYJapcTBa-OTBETINKA IO KypCy Ha JCHD BBIUIATHL:
(1) 6500 (wecTs THICAY IATBCOT) €BPO, A TAKKE BCE HANOIH,
MO/UIeKAINEE HAYMCICHHIO HA YKa3a3HHYIO CYMMY, B KadecTBe
KOMTIEHCATTHA MOPaITBHOIO Bpeaa;
(ii) 3 000 (rpu TeICHYM) €BPO, A TAKNKE BCE HATOTH, IOJUIEKATIHE
HAYHCIIEHHIO HA YKA3aHHYIO CYMMY, B KauyeCTBe KOMIICHCAIIHMH
CyneOHBIX PACXOJIOB H U3/IEPKEK;
(6) uTo ¢ MOMEHTA UCTEUEHHS BHIIEYKA3aHHOIO TPEXMECIYHOIO CPOKa
JI0 MOMEHTA BHIIJIATH KOMICHCAIUM Ha JIAHHYIO CYMMY HAYHCISIOTCS
OpOCTLIE MPOLEHTHI B pasMepe, PaBHOM TPEACTHHOM VUSTHOH CTaBKe
Erpornciickoro neaTpanssoro Hagka B TEUCHUE IEPHOIA BEIUIATE TIEHH
LUIKOC TPH NPOIIEHTA;

OMKAOHUT OCTAIbHBIC TpeDOBAHMS 3adBUTENsT O CIPABE/UIHBOM
KOMIICHCAITHMN.
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CocTarneH0 Ha aHIMMHCKOM S3BIKE; YBEJOMIEHHE O NOCTAHOBICHHA
HaNpaBICHO B IHcbMeHHOM BHme 23 okTsabps 2012 1. B cooTBETCTBHM C
nyaxraMu 2 1 3 lpaenna 77 Pernamenta Cyga.

Copen Hunecen Huma Baifyra
CexpeTapb Hpeacenarens



