PRINCIPALITY OF LIECHTENSTEIN

FÜRSTLICHES OBERGERICHT
[SUPERIOR COURT FOR CIVIL CASES]

Always mention file number
12 RS.2003.255 
ON 25


RULING

The Fürstliche Obergericht in 9490 Vaduz through the Presiding Judge of the 3rd Senat [Division] Dr. Gerhard Mislik as well as the Superior Court Judges lic iur Rolf Sele, Morio Büchel, Anna-Marie Ospelt and Elisabeth Tellenbach as additional members of the Senat in the

case concerning judicial assistance in penal matters

from the Office of the Public Prosecutor of the Russian Federation in Moscow, for the case there against the Russian citizen Mihail KHODORKOVSKIY for suspicion of the crime of fraud according to Art. 159, misappropriation or embezzlement according to Art. 160, for causing damages through fraud or abuse of confidence according to Art. 165, for failure to execute a court judgment, court ruling, or other court action according to Art. 315, for forging, producing, or distributing forged documents, state decorations, stamps, seals, or forms according to Art. 327 as well as other offenses against the Penal Code of the Russian Federation, as a consequence of the appeal of 1. Domar Treuhand- und Verwaltungs-Anstalt [Trust and Management Company], Heiligkreuz 6, Vaduz, and 2. Confida Treuhand- und Revisions AG [Trust and Audit Company], Zollstrasse 32-34, Vaduz, both represented by Dr. Peter Marxer & Partners, Attorneys at Law, Vaduz, dated March 4, 2004 (ON 13), against the ruling of the Fürstlichen Landgerichtes [Regional Court] dated February 11, 2004, ON 6, after a hearing of the Attorney General’s Office in nonpublic sessions on April 5 and 26, 2004, in the presence of Court Clerks Carmen Semmler (April 5, 2004) and Tamara Hilty (April 26, 2004)
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ruled:

The appeal is accepted, the ruling under appeal nullified, and returned to the court of the first instance to rule again concerning the granting of judicial assistance in accordance with the amendment to the request for judicial assistance.

Execution of the mandate to the court of the first instance must not be proceeded with until after this decision has taken legal effect (§ 235 Subpar. 3 StPO [Code of Criminal Procedure]).

The costs of the appellate procedure are additional costs of the proceedings.

With their appeal dated March 16, 2004, ON 18, against the ruling of the Fürstlichen Landgerichtes [Regional Court] dated February 7, 2004, ON 11, the appellants referred to this decision.

Grounds:

With the ruling under appeal, the court of first instance gave the following order:

"The court order is issued to officials of the Landespolizei [national police] to search, at the business address of Status Services Limited, Isle of Man, at Kirchstrasse 1 in Vaduz, for all business documents of Status Services Limited, in particular for minutes of shareholder meetings, bookkeeping documents, billing, and agreements, as well as for correspondence, this latter only for the time period 1995 through 2003.
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If such documents are discovered, they must be seized.

If the documents sought are handed over voluntarily, no search is to be conducted.

At the time of the search, a report with a listing of all items and documents seized must be drawn up. The report must be signed by all parties present."

The decision was justified as follows:

"The European Judicial Assistance Convention in Penal Matters must be applied to the present request for judicial assistance. Reasons that oppose the granting of judicial assistance are not apparent. Thus, the current case concerns neither political nor military penal matters. The extent to which punishable tax activities are considered in the statement of facts on the basis of the decisive legal provisions submitted is not problematic since the handover of seized documents will occur only under consideration of the specialty and tax restrictions required by law.

The statement of facts included in the request for judicial assistance, the accuracy of which the court granting judicial assistance must assume contains adequately concrete suspicions in the direction of the commission of criminal actions as defined in §§ 146 (fraud), 133 (abuse of confidence), 153 (misuse of power), 162 (obstruction of enforcement), 163 (obstruction of enforcement in favor of a third party), 165 (money-laundering) as well as 224 (forgery of specially protected documents) of the FL-StGB [Liechtenstein Penal Code]. With applicable adaptation of the statement of facts communicated it must be assumed that the actions underlying the request for judicial assistance are also threatened with criminal liability according to Liechtenstein law and, consequently, the providing of the judicial assistance requested is admissible pursuant to Art. 51 Subpar.1 (1) RHG [Liechtenstein law on judicial assistance]. The requirement of criminal liability in both countries in the case of undertaking coercive measures is thus met.

According to Art. 51 Subpar.1 (3) RHG the providing of judicial assistance is inadmissible if, among other things, the prerequisites for undertaking the seizure are not present or the providing of judicial assistance results in violation of a secrecy obligation even with regard to the criminal courts according to Liechtenstein's legislation. From the request for judicial assistance in question, it is clear that a concrete suspicion of the commission of the above-referenced offenses is present and a direct, factual and also personal connection exists between the documents to be seized and the proceeding in 
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question. For the investigation of the existing suspicion and, in particular, to clarify the issue as to whether the flow of funds mentioned in the statement of facts took place from the accounts of Status Services Limited with the LGT Bank in Liechtenstein AG, the opening of the accounts in question is necessary. The coercive measures sought are also permissible in the country requesting judicial assistance. Corresponding issuing of rulings accompany the request for judicial assistance.

In accordance with §§ 92 and 96 StPO [Liechtenstein Code of Criminal Procedure], according to which everyone is obligated to surrender, on request, documents that could be of significance for a specific criminal case, was the order clear from verdict. As a result of the criminal court proceedings introduced, the providing of the judicial assistance also results in no violation of the secrecy obligation to be kept even with regard to criminal courts according to Liechtenstein legislation. In particular, bank secrecy in accordance with Art. 14 Subpar.1 and 4 BankenG [Banking Code] in conjunction with § 107 StPO [Code of Criminal Procedure] is suspended.

Thus, all prerequisites for the providing of the judicial assistance requested are present. The statement of facts set forth in the request for judicial assistance and their legal evaluation is sufficient to execute the desired investigative operation."


Against this, Domar Treuhand- und Verwaltungs-Anstalt, Vaduz, and Confida Treuhand- und Revisions A G, Vaduz, filed an appeal, petitioning that the court of appeal cancel the ruling under appeal; in eventu nullify the decision under appeal, and remand it to the court of the first instance for a supplemental proceeding and a new decision.

The Attorney General's Office [of Liechtenstein] petitioned against the appeal and argued against it (ON 14).

The appeal is timely and admissible. It is also justified that the ruling under appeal must be nullified for the purpose of a new decision after amendment of the request for judicial assistance.
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The appeal states first that in light of the press reports on the Khodorkovskiy case, the providing of judicial assistance pursuant to Art. 2 a and b ERHÜ [European Judicial Assistance Convention in Penal Matters] is inadmissible. Based on the press reports, the assumption that there is, in reality, political persecution of Khodorkovskiy and he cannot expect a fair trial as defined in the provisions of the European Human Rights Convention is justified.

The principle of trust is contradicted by these statements. The recent decision of the Staatsgerichtshofes [Liechtenstein Supreme Court] dated March 1, 2004, StGH 2003/94, p. 22, states that the StGH also agrees with the assessment of the Swiss Bundesgericht [Supreme Court] according to which it is inappropriate "that the judicial-assistance worthiness of another member state of the Council of Europe is denied by the courts of individual signatory countries of the European Human Rights Convention, while the Council of Europe itself amidst all criticism and skepticism considers no sanctions against this state appropriate. For, if courts, in particularly delicate political issues, impose on themselves a certain restraint even in the national context relative to other public authorities from time to time (cf. concerning the corresponding doctrine of judicial self-restraint or concerning the political question-doctrine StGH 1998/56 LES 2000, 107 (111) Erw. [Consideration] 2.6] with reference to Jutta Limbach, Standort der Verfassungsgerichtsbarkeit in der Demokratie [Place of Constitutional Jurisdiction in the Democracy], LJZ 1997, [5f and 8]), this must apply all the more in the relationship to supranational institutions such as those of the Council of Europe" (StGH 2002/61, Erw. 2.5).

In addition, the appeal points out that it is clear from the request for judicial assistance that two so-called fiscal criminal actions are among the criminal offenses constituting the subject matter of the Russian criminal proceeding No. 18/41-03. For, already in the introduction of this request on page 1, it is mentioned that, among other things, Art. 198 
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and 199 of the Russian Criminal Code constitute the subject matter of the criminal case. Art. 198 describes, according to Enclosure 1 of the request "tax evasion or nonpayment by a physical person of the savings contribution into the state extra-budgetary funds" and Art. 199 describes, according to Enclosure 1 "tax evasion or nonpayment by a company of the savings contribution into the state extra-budgetary funds". According to VBI [Administrative Appellate Instance] in LES [Lichtenstein Collection of Decisions] 1997, 174, it must be clear from the documents provided what criminal offense is involved or that the subject matter of the request for judicial assistance is not an offense that appears to be directed at an evasion of tax payments. This is, in fact, obviously not the case here and the providing of the judicial assistance is thus inadmissible. The same judgment would result based on the provisions of Art. 2 a ERHÜ [European Judicial Assistance Convention in Penal Matters]. The inclusion of a reservation with regard to taxes would not be adequate since no judge could, so to speak, study in one half of the proceedings, the documents forwarded for the prosecution of several offenses and then suppress or not use (almost schizophrenically) the already analyzed and present documents and evidence with regard to the also claimed tax offenses.

And finally, it was already clear from the above statements than the other allegedly criminal actions were not even indicated to any extent in the present "statement of facts", because quite simply no statement of facts was presented. Consequently, the suspicion arises that the alleged tax offenses do not even exist and that this is thus a so-called "fishing expedition", which is, however, inadmissible; or the proceeding underlying the request for judicial assistance is only the prosecution of a tax offense and the other alleged crimes are mere allegations without substance. The latter would explain why, in fact, no substantial presentation of facts could be discerned in the request. In this case the 
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providing of judicial assistance would be inadmissible and must be rejected. At the very least, the Fürstliche Obergericht [Superior Court] or the Fürstliche Landgericht [Regional Court] must require, before additional assistance is provided, from the requesting authorities the guarantee that the tax law prosecution be separated out of the proceedings on which the request is based and pursued only in a separate proceeding in which, however, the documents to be forwarded would absolutely not be used. Thus, the request is made that the court of appeal or the court of the first instance wishes to demand from the requesting authority, before ruling on any authorization of judicial assistance, the guarantee that any tax offenses will be separated out of the Proceeding No. 18/41-03 on which this request is based and will only be prosecuted in a separate proceeding.

These statements must be countered to the effect that the establishment of the tax reservation to occur regularly after the conclusion of the preceding for which the documents are handed over suffices and this also offers adequate certainty that the evidence turned over will not be used for the tax offenses. The definitive solution of this issue is, in any case, not necessary in the present part of the proceedings since the establishment of reservations need not occur until the so-called second part of the proceedings, i.e., in the handover process after conducting the handover conference.

However, the appeal prevails with its criticism relative to the violation of the regulation of Art. 56 Subpar.1 RHG [Liechtenstein law on judicial assistance]. For, according to this point of law, judicial assistance may only be provided when the facts of the case and the legal assessment of the criminal offense underlying the request can be understood from the request. This provision is virtually identical in meaning with that of Art. 14 Subpar. 2 
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of the European Convention on Judicial Assistance in Penal Matters dated April 20,1959, ERHÜ, according to which a request for judicial assistance must indicate the criminal offense and must include a brief presentation of the facts of the case, which the appeal correctly reproaches.

Quoting the respective passages of the request for judicial assistance, it is demonstrated in the appeal that the presentation of the facts of the case is unsuitable for verification of criminal liability in both countries. The reproach to the request for judicial assistance already raised in the introduction that the accused "as chairman of the administrative board of the commercial bank Menatep AG abused his authority" contains no statement of fact that describes such an abuse. And finally, it is not discernible how the administrative board of a bank organized under private law is supposed to have abused its "authority".  The forming of an organized group (with whomever) could be considered an element of the facts of the case. However, not once is any criminally relevant behavior discernible to any extent. Instead, the impression arises that an association, a "simple or other" company or a structure of companies (group) was established, which would, however, be completely legal. The further fragment of text, "in order to take possession through fraud of shares of Russian companies during privatization", is again no presentation of the facts of the case, but rather, at best, an inadmissible attempt to define a word with the word itself. A legally correct substitution is in any case not discernible. It is never attempted to demonstrate how the "taking of possession" occurred. Without this demonstration, it is not possible to discern what is supposed to constitute a fraud here. The same applies with regard to the charge that "in the city of Moscow the shares of Appatit AG belonging to the state were taken possession of through fraud".
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This presentation of the facts of the case is without any doubt unsuitable for verification of criminal liability in both countries. Already from the penal code provisions accompanying the request for judicial assistance it is possible to discern that the fraudulent offense defined in Art. 159 differs substantially from the domestic criminal standard of § 146 StGB [Liechtenstein Criminal Code]. For, in contrast to the standard of § 146 StGB, the elements of the offense of Art. 159 of the Criminal Code of the Russian Federation also include as an alternative offense, abuse of trust. Consequently, it is necessary that each element must be capable of being recognized from the description of the facts of the case of the request for judicial assistance, which make the objective and subjective elements of the offense discernible in accordance with § 146 StGB in their basic aspects. Accordingly, it would have to be clear from the request for judicial assistance that the accused or individuals from the circle of his co-accuseds induced another person by deception concerning facts to sell the shares described in the request for judicial assistance with the intention of enriching himself or a third-party illegally thereby, whereby it would also have to be obvious what type the deception concerning the facts was.

In addition, the appeal correctly indicates that the mere failure to comply with a court ruling is not subject to criminal liability in Liechtenstein. The mere refusal of the obligated party to surrender the items to fulfill the execution is not punishable in accordance with § 162 nor in accordance with § 271 StGB (SST 61/76 = EvBI 1992/55). In accordance with the regulation of § 162 Subpar.1 StGB, criminal liability is incurred only by one who conceals, misappropriates, sells, or damages part of his assets, alleges or claims a nonexistent obligation, or otherwise actually or apparently reduces his assets and thereby evades or reduces the payment of a creditor through enforcement or in an associated execution proceeding. The breach of distraint in accordance with § 271 Subpar.1 StGB makes criminally liable the person who destroys, damages, defaces, or 
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renders unusable an item that has been placed under lien or seized by authorities, or completely or partially evades the execution. All of these characteristics of the offense are not in the least discernible from the request for judicial assistance because it merely states  "...willfully failed to execute the legally effective court ruling to return said shares to the state and fraudulently caused the state and Appatit AG damages in the amount of US $ 283,142 million".

In this connection, the appeal raises the unavoidable question of whether it is possible according to Russian law to either demand the stock certificates or simply to institute a share cancellation procedure and to have the resultant newly created shares issued to the allegedly entitled shareholder (the Russian state). In order to be able to conclusively verify the allegation of failure to execute or breach of distraint, it is also essential [to know] whether and what legally effective decisions resulted in the implementation of an execution proceeding and how the execution introduced was hindered or evaded.

Although in the request for judicial assistance it is further claimed that Khodorkovskiy and Lebedev as well as the individuals acting with them in the organized group with the help of agents subordinate to them, after they had acquired the right to strategic and operational control of the continuing activity of stock companies (Apatit AG), enabled marketing of the products manufactured by the businesses of the company not at market price but at a reduced price, the agents, for their part, sold the users the production at market price, and Khodorkovskiy and the individuals acting with him in the organized group obtained the difference to their benefit, no certain conclusion can be drawn as to 
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the criminality of this behavior. For it is merely stated that the accuseds in the companies at least apparently controlled by them as a majority together with others acting in the organized group allowed the sale of products at market price through agents subordinate to them and that the products were delivered to the agents at a price lower than the market price.

In order to be able to assess the criminality of this process, it would have to be clear from the request for judicial assistance what the nature of the authorization granted the accuseds was to use third-party assets or to obligate another individual, on what grounds an abuse of this authorization can be inferred, and what the damages to the detriment of the companies involved were. For the mere circumstance that agents obtained the products at a price that was lower than the market price is in itself no indication of the characteristics of the offense of causing harm to assets. Rather, it must be demonstrated that the lower price is significantly below the level that is normally owed to agents of companies of a similar type.

The same is true for the sale, reported in the request for judicial assistance, of the Apatit-concentrate of Apatit AG by the subordinate Russian companies at the reduced price.

Lacking here is, above all, the demonstration as to how far the selling price is below market price and what is the alleged criminal aspect of this sale.
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With regard to the crime of misuse of power at issue here in accordance with § 153 Subpar.1 StGB, it must first be stated that it is not a breach of trust but only an abuse of power. An abuse of power is present when the offender acting toward the outside within the framework of authority disregards the limits within the internal relationship. The standard for the admissibility of the exercise of authority is the organization of the internal relationship. This organization is not clear from the request for judicial assistance. There is an additional characteristic to be noted in the misuse of power that the harm affects the assets of those over whose assets the offender has control or that he is authorized to obligate; [this is] in contrast with the situation in the case of fraud, where the damage can occur elsewhere other than what corresponds to the ideas of the offender. This is a consequence of the circumstance that the misuse of power protects only the relationships between the representative and the party represented and does not involve the interests of third parties (Kirchbacher/Presslauer, WK, § 153, margin number 36). Thus it is also necessary that it be clear from the information of the request for judicial assistance whether the individual or individuals represented were harmed by the alleged criminal actions. Also lacking are concrete statements concerning the issue of unlawful enrichment as defined in § 133 Subpar.1 StGB, as well as concerning whether and to what extent the actions of the accuseds resulted in an erosion of the companies controlled by them.

To the extent that reference is made to the laundering of illegally obtained funds in the request for judicial assistance, there is a lack of presentation of adequately concrete prior crimes. Thus, it would have to be disclosed at least to some extent in the request for judicial assistance what criminal offenses the funds come from and what they were used for according to suspicion. The mere designation "illegally obtained funds" is not adequate for criminality according to § 165 StGB [Penal Code]. For that includes only assets that result from a crime (§ 17 Subpar. 1 StGB), a misdemeanor according to § 278d or according to §§ 304 through 308 StGB or a misdemeanor according to the Narcotics 
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Law. Tax offenses - those are misdemeanors not listed in the legal elements of offenses of § 165 StGB  - are thus not included.

In addition, the economic background of the payments of professional fees as well as the question as to whether they actually were fictitious payments is of interest.

Whereas in the request for judicial assistance an "organized group of individuals" is mentioned in passing, concrete descriptions concerning the structure and design of the organization necessary for criminality according to domestic law are lacking. The most frequently indicated elements of the crime of criminal organization in accordance with § 278a StGB assume a "company-like connection", whose basic characteristics are the organization of procedures of distribution of labor, hierarchical structure, and a certain infrastructure (LSK 2002/194, JBI 1995, 390). Furthermore, for the design of the criminal organization the objectives described in § 278a 1 through 3 StGB are necessary. Also lacking are the concrete essential factual data for the designation of forming gangs according to § 178 StGB.

Also the doubts expressed in the appeal with regard to the correctness of the translation enclosed with the request appear to be verified by the translation of Interlingua Anstalt submitted with the appellants' brief (ON 22) and should not thus be disregarded.  According to it, the word "Belohnung [recompense]" must be replaced by the term "Honorar [professional fee]". The word "gerichtliche" [court-related] is obviously not included in the wording of the text of the requesting country under item 3 one page 4. In 
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addition, only 3 items that concretize the judicial assistance requested are found in this text (page 4 of the translation of Interlingua Anstalt).

The appeal is, however, not accepted to the extent its statements concern the violation of the regulation of Art. 56 Subpar. 2 RHG. Because, as the Attorney General's Office in its opinion on the present appeal correctly indicated, as of January 1, 2004 the Public Prosecutor of the Russian Federation obtained the authority to make decisions concerning the execution of the seizure of items and papers that contain information concerning assets and accounts with banks or other credit institutions (Art. 10 of the Bundesgesetzes No. 177-BG dated December 18, 2001 "Über die Inkraftsetzung der Strafprozessordnung der Russischen Föderation" [Concerning the entry into effect of the code of criminal procedure of the Russian Federation], Enclosure 8).

And finally, the appeal must be agreed with in that the ruling under appeal also violates the condition of the principality of Lichtenstein concerning Art. 16 Subpar.2 ERHÜ, because Enclosure 2 included with the request for judicial assistance was not delivered in the German language (Schwaighofer/Ebensberger, Internationale Rechtshilfe in Strafsachen [International Judicial Assistance in Penal Matters], p. 159).

Although no major requirements must be imposed on the content of a request for judicial assistance, it does not suffice if -- as here -- requirements concerning the facts of the case are eitherdescribed with verba legalia without detailed concrete information for the subsumtion of necessary facts (acquisition of shares by deception or by fraud) or with omissions without those essential factual elements that are absolutely necessary for the relatively doubt free verification of criminal liability in both countries. The authority requesting judicial assistance must therefore be required to concretize the request for judicial assistance with regard to the demonstrated omissions in the statement of facts. For, without precise information concerning the alleged criminal offenses, the actual 

15

connection between the criminal offenses on the one hand and the money-laundering involving Status Services Limited on the other cannot be inferred with adequate certainty.

In light of the legal issues raised, the decision must be made with the reservation as to legal effect in accordance with § 235 Subpar. 3 StPO [Code of Criminal Procedure].

As a result of the reversal of the decision under appeal concerning the expansion of the proceeding, the costs of the appellate procedure must be treated as additional costs of the proceedings.

In connection with the outcome of the appellate procedure, the appellants must be referred with their further appeal against the ruling of the Fürstliches Landgerichtes [Liechtenstein Regional Court] dated February 7, 2004, ON 11, because of nonexistence of the grievance - the Liechtenstein StPO [Code of Criminal Procedure] includes no provision corresponding to § 113 Subpar. 2 öStPO [Austrian Code of Criminal Procedure] - to this decision.

Fürstliches Obergericht [Superior Court], 3rd Senat
Vaduz, April 25, 2004
[court stamp]

Presiding Judge:					Clerk of the Court:
[signature]						[signature]

16

By way of information:

The legal remedy of appeal to the Fürstlichen Obersten Gerichtshof [Supreme Court] against this ruling exists within 14 days after service. 

